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SUBJECT INDEX 

Absence of Star denotes Cases of Provincial or Small Importance, 
^ Indicates Cases of Great Importance, 

^ * Indicate Cases of Very Great Importance. 


Administration 

—"Creditor’s suit to establish his single 
debt is not an administration suit 616 
Adverse Possession 

Landlord and Tenant — Daring ten- 
ancy landlord is not affected by adverse 
possession, but where act ie open he is so 
affected — What acts operate gainst him 
atated . i • - 456 


Arbitration Act (9 of 1899) 

Act is intended to amend law relat- 
ing to arbitration — It does not deal with 
whole of law of arbitration — It must be 

strictly construed 24d 

Act primarily applies to certain ordi- 
nary commercial contracts — Court cannot 
extend special jurisdiction to special con- 
tracte not contemplated by Act 24e 
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Arbitration Act 

^ — Ss. H, 9 and 19 — Reference to tliree 
arbitrators — All, after acting, refusing to 
proceed furtlier —Court bae no jurisdic- 
tion to appoint nev; arbitrators in their 
place 24a 

Sa. H, 9 a nd 19 — Selection by sub- 
mission reserved for one of two disputing 
parties — Court cannot select 24c 

S. S(l) (h) — Application — S. 8 (l) (b) 

does not apply to a case of indepen- 
dent apjiointment of two arbitrators — 
S. 8 (1) (b) only applies to certain cases 
of failure to appoint jointly — Cl. (b) of 
S. 8 must be read witli Cl. (a) and Cl. (d) 
wit!) Cl. (c) 246 

Armi/ Act (1881, 44 anrl 45 Viet,. C. 58) 

Ss. 90 (nifl 145 — Decree for aljinony 

sought to be executed against First Class 
Warrant Officer by attachment of pay 
under S. GO, Civil P. 0. — Order passed 
subsequently l)y Commanderin-Chief 
under S. 145, Army Act, for deducting 
certain amount from pay of the officer — 
S. 115 hold to prevail over Civil P. C. — 
Civil Court held to have no power to at- 
tach pay— Civil P. C.. S. 60 133a 

Army Amcmiment Act (2 o/1915) 

(5 and G Ceo. 5. C. 58) — Civil P. C. 

(1908), Ss. 4 and GO (2) (b)— Sub-S. 60 
(2) (b) may be taken to be dead law in view 
of enactment of Ariuv (Amendment) Act 
2 of 1915 (5 and G Geo. 5. C. 58) 1336 

liomhay Bhagdari and Narvadari Aot(5 
of 1802) 

S. 3 — Recognized subdivision of bhag 
purchased by different sales of portions 
does not offend S. 3 28 (2) 

Bombay District Municipalities Act (3 of 
1901) 

S. 96— Permission to build granted 
—Permission purported to be limited for 
six months — No offence in absence of 
proof that work was not begun within 
six months 36a 

S. 96— Period within which to begin 
but not to finish can alone be stipulated 

366 

S. 96 Time limit in sanction to 
build U ultra vires 36c 

^ S. KU — Term “ such "Magistrate ” 
in sub-S. 2 refers to inferior criminal 
Court — His orders can he revised by 
High Court — Criminal P. 0. (5 of 1898). 
S. 439 93 

Bombay Hereditary Offices Act (3 of 
1874) 

^ S. 2 S. 2 applies only to service 
inanQ— Grant for jivag badal, i. e., free of 


Bombay Hereditary Offices Act 
service conditions — Daughter held enti- 
tled to her share 88 

Bombay High Court Rules {Original 
Side) 

'B. 223 — Originating summons is not 

proper where suit involves intricate 
questions and requires evidence on vari- 
ous points 29 

Bombay Khoti Settlement Act (1 of 1880) 
S. 20 — Person relying on entry de- 
clared to be not occupancy tenant in 
previous suit between same parties — 
Rule that settlement register is conclu- 
sive does not apply 74 

S. 21 — S. 21 makes certain decisions 

conclusive — Preceding sections point out 
what those decisions are — Decisions as 
to class of tenure and rights of khot are 
made conclusive by S. 21 66 

Bombay Land Revenue Code (5 of 1879) 

S. 154— Penal Code (1860), S. 379— 

Physical possession — Possession depends 
upon physical possibility of possessor 
dealing with thing exclusively — Physical 
contact is not necessary 396 

Bombay Rent Act (2 of 1918) 

S. 2 (c) — Lessee of premises entitled 

to recover rent is landlord within S. 2 

145 

Bombay Summary Settlement Act (7 of 
1863) 

Grant — Original Ruler’s grant to 

mosque continued subject to some quit 
rent — Stipulation that no enhancement 
would be roadeon condition that managers 
remained loyal — No assessment held could 
be levied even if the lands passed to 
stranger and ceased to be mosque pro- 
perty 17 

Bonihay Village Police Act (8 of 1867) 

S. 14— Complaint to village patel 

for offence committed on sea — Patel has 
no jurisdiction under S. 14 79a 

Cantonment Code (1912) 

R. 97 — Scope — Option to determine 

question whether building is dangerous is 
with authority and nob owner 172 

Rr. 97 and 107-/1 — Conviction for 

persistent failure — It must refer to past 
and not future failures 28 (1) 

Cattle Trespass Act (l of 1871) 

S. 26— Penal Code (1860), S. 427— 

Owner of cattle habitually and inten- 
tionally permitting cattle to stray and 
graze on crops of others— Owner is guilty 
under S. 427, I. P. 0. and Cattle Tres- 
pass Act (1871), S. 26 59 
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Procedure Code {5 of 1908) 

Ss. 4 and 60 (2) {h ) — 3ub-S. GO 

(2) (b) may be fcakeu to be dead law in 
view of enactment of Army (Amond- 
raent) Act 2 of 1915 (5 and G Geo. 5. C. 
58) 1336 

S. 9— Fine imposed and property 

confiscated by Sea Customs Oflicer under 
Sea Customs Act — Suit for recovery of 
fine and value of confiscated property on 
ground that there was no legal adjudica- 
tion under Sea Customs Act — Civil Court 
held to have jurisdiction to try suit — 
Sea Customs Act (1878), Ss. 1G7, 1S2, 
188 and 191 — Jurisdiction, civil Courts 

30 

S. 11 — Suit for ejectment and rent 

— Permanent tenancy pleaded but yearly 
tenancy found — Suit dismissed for ab- 
sence of notice — Subsequent suit after 
notice — Question of tenancy though rai- 
sed held not finally decided within S. 11 

81a 

Ss. 11 and 100 — Whether issue was 

raised and decided is question of fact 816 

S. 11 — Finding not basis of decree 

does not operate as res judicata Sl^ 

S. 11 — “Finally decided’’ explained 

— Finding must have resulted in decree 
— When decree is not only not based on 
finding, but is quite contrary to it, find- 
ing cannot be res judicata 81(2 

S. 11— Execution proceedings — Any 

point not heard and decided but which 
might have been raised cannot be neces- 
sarily treated as decided under S. 11 75 

Ss. 47, 144 and 151 — Ex parte dec- 
ree set aside — Sale in execution of dec- 
ree can be set aside — Application to set 
aside sale is governed by Art. 181 and 
time runs from date on which ex parte 
decree is set aside — Limitation Act 
(1908), Art. 181 175 

S. 47 — Redemption decree not exe- 
cuted within time — Fresh suit does not 
lie 34a 

S. 60 — Army Act (1881, 44 and 45 

Viot. 0. 58) — Ss. 90 and 145 — Decree 
for alimony sought to be executed 
againsli First Glass Warrant Officer by 
attachment of pay under S. 60, Civil 
P. 0. — Order passed subsequently by 
Commander-in-Ohief under S. 145, Army 
Act, for deducting certain amount from 
pay of the officer — 8. 145 held to prevail 
over Civil P. 0. — Civil Court held to 
fafhve DO power to attach pay 133a 

TT-^rS, 73 .,o?k2 P. 21, B. 65 — iloney 


Civil P. C. 

paid to remove attachment cannot ha 
rateahly distrilnited l52(t 

.S.73— S. 73 applies to money roa- 

lized by process of execution 1526 

— ~S. 8G — Kurundwad jahagirdars are 
Ruling Chiefs within S. 8G 122 

S. 98— Second appeal from mofus- 

sil on appellate side of High Court • 
Judges differing — Procedure is governed 
by S. 98 and not by Letters Patent 
(Bom.). Cl. 3(j (FB) la 

S. 99 — “Misjoinder'’ includes non- 
joinder . 1356 

Ss. 100 and 11— Wbathev issue was 

raised and decide! is question of fact 816 
S. 115 and 0. 21. U. 90— Applica- 
tion more than three years after sale re- 
jected — Tliere is no ground tor revision 

1306 

Ss. 144, 47 and 151 — Ex parte dec- 
ree set aside — Sale in execution of dec- 
ree can be set asido — Application to sat 
aside sale is governed by Art. 181 and 
time runs from date on which ex parte 
decree is set aside — Limitation Act 
(1908), Art. 181 175 

$. 144 — (Per Heaton and Shah, 

JJ.) — Possession obtained under decree 
of trial Court — Decree reversed bub res- 
tored in second appeal — Decree-holder 
can claim advantage of S. 144 {Beaman, 
J., dissenting) (FB) 16 

0. 21, 11. 55 and S. 73 — Money paid 

to remove attachment cannot bo rateably 
distributed 152a 

0. 21, R. 89— Deposit by judgment- 

debtor does nob suffice — It must be ac- 
companied by application 130a 

0. 21, Ur. 89 and 90 — Object of fix- 
ing 30 days is to settle auction-purcha- 
ser's title as soon as possible 130c 

0. 21, J?. 90 and S. 116— Applica- 
tion more than three years after sale re- 
jected — There is no ground for revision 

1306 

0. 21, Rr. 90 and 89 — Object of fix- 
ing 30 days is to settle auction-purcha- 
ser's title as soon as possible 130c 

* 0. 21, R. 95 — Suit against judg- 

ment-debtor in possession for possession 
of immovable property purchased in exe- 
cution on last day of 12 years from re- 
ceipt of possession — Noncompliance with 
provisions ot R. 95 held barred suit— 
Limitation Act (9 of 1908), Art. 144 44 

0. 23, R. 3 — Effect of withdrawal 

of appeal is to ai«bke detiree final 1^^ 



B 


SuBJKCT Index, 1919 Bombay 


Civil P. C. 

0. 34, II. 1 — All heirs of mortgagor 
not joined J\v6n on objection they were 
not joined as claim against them was 
barrel EOecS of nonjoinder was release 
of their share \35a 

0- 34. A'. 1 — Text under Limitation 
Act, S, 22 anti 0. 34* K. 1, is same- 
Only question to be considered is whe- 
ther suit was properly constituted on 
dato of i laint — Limitation Act* S. 22 

135r: 

0. 34, li. 11 — Consent decree in ac- 
counts suit — Decreedirecf ing j^ayment by 
defendant Decree also directing that it 
be charge on defendant s property — Exe- 
cuting Court liotd cxD bring property to 
Charge held created to safeguard 
plaintiir s interest and not to reduce his 
rights under decree 55 

^ 0. 35, U. 4 ^Inter plealer suit — 

Both claimants absent— Procedure to bo 
followed stated -riaintid should be dis- 
charged afcer crediting the balance after 
deducting his costs 15 

Contract 

• Construction— Agreement for sale of 
i^mmovable property— Bargain paper to 
be prepared by vakil- Certain amount 
agreed to bo paid at time of preparation 

of bargain paper and balance at time of 

execution of s%le dee 1— Bargain to be 
cancelled under certain circumstances — 
Agrocmcnt held not to b© concludol con- 
tract but merely agreement to enter into 
contract and thus not specifically en. 
forceable— Specific performance 154 
^Pabka adatia— Position of— Claim 
against his principal can be enforced as 
if based on contract between two prin- 
oipals — Intoreit can be claimed 137 
Contract Act (9 of 1872) 

“ S. 3— Draft of agreement made — 
Final paper agreed to be made through 
vakil— Terms in draft can be varied but 
agreement is effectual as contract 40b 
Criminal P. C. (5 of 1398) 

Accused convicted under 
o. 604, I. P. C., can be asked to furnish 
sicunty 150a 

“ S. 106 Other offences involving 
breach of peace ” explained 1506 

S. 195 Decreo-holder obtaining 
sanction to prosecute judgment-debtor’s 
witness for perjury — Decree transferred 
before prosecution— Transferee is en- 
titled to proaeonte 174 

~~^Ss. 235 and 239 — Charges in respect 
of items in two balance sheets of company 


Crimijtal P. C. 

Joint trial of these charges held illegal 
— They could not be part of same trans- 
action 111 

• Ss. 239 and 235 — Charges in respect 
of items in two balance sheets of com- 
pany— Joint trial of tliese charges held 
illegal They could not be part of same 
transaction 111 

'* S. 255 — Admission of facts alleged 
is not necesgarily admission of offence 

1606 

Ss. 435 and 439 — High Court can 
revise order under Workman’s Breach of 
Contract Act (185y), S. 2 ( 1 ) 1586 

S. 439 — Bombay District Municipal- 
ities Act (3 of 1501). S. 161 —Term ‘ such 
Magistrate " in sub-S. 2 refers to inferior 
criminal Court — His orders can be re- 
vised liy High Court 93 

S. 439 — High Court cannot quash 
proceedings before village patel under 
Criminal P. C., but under general powers 
of superintendence conferred by Letters 
Patent, Cl. 28 796 

— |-S. 476— Forgery of kabuliyat filed 
by inamdar in mamlatdar’s Court detected 
in appeal — Explanation called and Dis- 
trict Magistrate referred for assistance 
of police— Sanction to prosecute granted 
Inamdar and maralatdar both convic- 
ted in Sessions — On appeal it was held 
that the whole case is to be referred to 
nearest Magistrate — Subsequent danse 
refers to oUenders then known— Crimi- 
nality of offender even if known in sub- 
sequent inquiry not in main proceedings 
does not prevent his prosecution being 
sanctioned — Delay should be avoided — 
It does not mean that inquiry must be 
made during judicial proceeding or im- 
mediately after— Beference to District 
Magistrate for police help not in judicial 
capacity held did not oust jurisdiction 

« 103 

Ss. 488 and 489“Decr6e for reski- 
tution of conjugal rights after mainte- 
nance order nullifies order — No applica- 
tion under S. 489 is tenable though de- 
cree not executed 140 

S. 528 Order under S. S28*trans- 
ferring case from one Court to another 
without notice to other party is not il- 
legal — Question of notice is one of pro- 
priety rather than of legality 161 

Defence of India Consolidation Rules 
(1916) 

Br. 21-^, 28 and 30 — Written eon- 
sent of authority mentioned in B, 30 is 
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Defence of India Consolidation Rules 
esaeutial for conviction imder rules 

l56n 

Rr. 21. .1 and 2S — In search l)y 

police everything found ready for inoUing 
sovereigns — Conviction held justified 

l56/> 

Rr. 21..1, 23 and 30 — Sanction for 

prosecution cf one person — Offence nob 
menbioued — Conviction of other person 
jointly held illegal— Omission to mention 
offence did nob vitiate conviction 158c 
Easements Act {5 of 1882) 

S. 15 — " Peaceable enjoyment 

means enjoyment without interruption 
or opposition of servient owner 94tT 

8’. 15 — Obstruction — Something 

must be done on servient tenement itself 

94h 

S. 15 — Mere protest does nob 

amount to interruption 94c 

Evidence Act (I of 1872) 

Ss. 8, 25 and 2G — Statement in 

nituro of confessions made in presence of 
police are inadmissible to show conduct 
apart from statements under S. 8 162// 

S. 8, Expl. (2) — Second explanation 

does not apply to statements by police in 
presence of accused 162c 

Ss. 25 and 2G — Statements made to 

or in presence of police are inadmissible 

162a 

Ss. 25, 8 and 26 — Statement in 

nature of confessions made in presence of 
police are inadmissible to show conduct 
apart from statements under S. 8 1626 

S. 103 — Onus of proof of neglect by 

railway is on plaintiff 1266 

S. 114. Illiis. (6) and S. 133— Con- 

fession — Confession by oo-aocused alone 
does not justify conviction — It must be 
corroborated by important independent 
evidence particularly about identity of 
accused 164 

S. 133— Confession — Confession by 

co-accused alone does not justify convic- 
tion — It must be corroborated by impor- 
tant independent evidence particularly 
about identity of accused 164 

Execution 

Sale — Property not saleable in exe- 
cution of deoree — Sale if held is invalid 

61c 

Grant 

Service inam — Kesumption — Grant 

partly for past and partly for future 
Bervioe is resumable on wilful default 

45« 
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Hindu Lam 

Adoption — Adopted son of I'atita is 

not disnunlilied to succeed to his father s 
separate.! [U’operty 12 7 

Ailo|*tion — Senior widow his pro- 

forentinl riglit to adopt — No special 
authoritv from husband or his sapindas 
is necessary as in case of junior widow 

107a 

Adoption — Majority Act (l'?76), 

S. 2 (a) — Minor arriving at age of clis. 
crebion is competent to make adoption by 
virtue of S. 2 (a) l07/> 

Adoption — Granb by ado[itive 

father in favour of charity even with 
consent of natural father is not valid and 
is nofcbindingou adopted son 101' 

Adoption — Natural family — Son 

given iu adoption cannot exeouto decree 
obtaiae>l by hisn.itural lather 92 

AJoptlou — Adoption l>y widow of her 

husband's father's coujin is not invalid 
but only opposed to Hindu sentiment 85 

Alienation — Widow — Consent of 

next reversioner — Alienation conlers ab- 
solute title on alienee 141 

Alienation — Gopnreeuer can sell his 

share for valualilo consideration Joint 
possession cannot however bo given to 
purchaser — Purchaser can only olitaiii 
declaration as to his interest in luoporty 

84 

Damdupat — Rule of — In case of 

agreement to interest upon interest rule 
of damdupat does not apply — Kule re- 
quires tliat interest shall net exceed 
principal in one transaction — It does not 
prevent agreement to capitaliiie interest 
and charge interest on it 131 

■ Succession — Sister — Full sister is 

preferred to half-sister 12 

Widow — Reversioner — Decree 
against widow challenged on ground of 
absence of fair trial — Durden of proof is 
on reversioner 146a 

❖ Widow — Decree — Decree on ad- 

mission — Decree is not binding on re- 
versioner 1466 

Jurisdiction 

Civil Courts — Civil P. C. (1908), 

S. 9— Fine imposed and property confis- 
cated by Sea Customs Officer under Sea 
Customs Act — Suit for recovery of fine 
and value of confiscated property on 
ground that there was no legal adjudica- 
tion under Sea Customs Act — Civil Court 
held to have jurisdiction to try suit — 
Sea Customs Act (1878), Ss. 167, 182, 
186 and m 30 
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Lniifilord aiifl Tenant 

■ Distraint — Seizure for distraint of 

chattel may be actual or constructive 

39a. 

Letters Patent {Bom.) 

Cl. 2.S— Criminal P. C.(lS9S), S. 439 

— High Court cannot quash proceedings 
before village patel under Criminal P. C., 
but under geiioial powers of superinten- 
dence conferred by Letters Patent, Cl. 2S 

796 

30— Civil P. C. (1008). S. 98 
— Second a|<peal from mofussil on appel- 
late side of High Court — Judges dilVering 
— Procedure is governed by S. 98 and 
not bv Letters Patent (Bom.), Cl. 30 

(FB) la 

Limitation Act (9 of 1908) 

S.V. 0. 7 and Art. 144 — Mortgage 

by Mahomodan in 1895 — Sale of equity 
of redemption by widow to mortgagee in 
1901 — Suit for redemption in 1914 by 
sons and daughters who had except one 
attained majority before three years — 
Widow could pass only her 1, 8th share — 
Equity of redemption being indivisiblo 
and one plaintitT being within time, 
whole suit hold within time 78 

Ss. 7, G and Art. 144 — Mortgage 

by Mahomedan in 1895 — Sale of equity 
of redemption by widow to mortgagee in 
1901 — Suit for redemption in 1914 by 
sons and daugliters who had except one 
attained majority before three years “■ 
Widow couhl pass only lier l/8th share — 
E()uity of redemption being indivisible 
and one plaintitT being within time, 
whole suit hold within time 78 

S. 22— Civil P. 0. (1908), O. 34. 

R. 1 — Test under Limitation Act, S. 22 
and 0. 34, R. 1. is same — Only question 
to be considered is whether suit was pro- 
perly constituted on date of plaint ISSc 

Art. 61 — Maintenance of child — 

Suit by Mahomedan divorced wife — 
Art. 61 applies — Arreais prior to three 
years cannot be recovered 37 

Art. 144 and Ss. 6 and 7 — Mort- 
gage by Mahomedan in 1895 — Sale of 
equity of redemption by widow to mort- 
gagee in 1901 —Suit for redemption in 
1914 by sons and daughters who had ex- 
cept one attained majority before three 
years— Widow could pass only her l/8th 
share — Equity of redemption being in- 
divisible and one plaintiEf being within 
time, whole suit held within time 78 

^ Art. 144— Civil P. C. (5 of 1908), 

O. 21, B. 95 — Suit against .judgqaent- 


Liinitation .‘ict 

debtor in possession for possession of im- 
movable property purchased in execution 
on last day of 12 years from receipt of 
possession— Noncompliance with provi- 
sions of R. 95 held barred suit 44 

Art. 181— Civil P. C. (1908), Ss. 47, 

144 and 151 — Ex parte decree set aside 
— Sale in execution of decree can be set 
asido — Application to set aside sale is 
governed by Art. 181 and time runs from 
date on which ex parte decree is set 
aside 175 

181 and 182 — Decree for re- 
demption — Time to pay granted— On de- 
fault mortgagee to apply for salo — Neither 
party taking any steps for eight years — 
Mortgagor decree-holder's assignee ap- 
plied to be allowed to pay money and re- 
cover property — Application if for ex. 
tension of time held barred under 
Art. 181 — Time fixed by Limitation Act 
cannot be extended — Application if for 
recovery of property, it was execution 
application and barred under Art. 182 

53 

* Arts. 182 and 181 — Decree for re- 

demption — Time to pay granted — On de- 
fault mortgagee to apply for sale — Neither 
party taking any stops for eight years — 
Mortgagor decree-holder's assignee ap- 
plied to be allowed to pay money and re- 
cover property — Application if for ex- 
tension of time held barred nnder 
Art. 181— Time fixed by Limitation Act 
cannot be extended — Application it for 
recovery of property, it was execution 
application and barred under Art. 182 

53 

Mahomedan Law 

— |— Applicability — Cutchi Memons — 
Wills — Cutchi Memons are governed by 
Mahomedan law 80a 

Debts — Decree against estate of de- 
ceased Mahomedan — Daughter not made 
party — House sold in execution — Her in- 
terest held did not pass 61a 

Will — Attestation not necessary 

805 

Majority Act (9 of 1875) 

S. 2 (a) — Minor arriving at age of 

discretion is competent to make adoption 
by virtue of S. 2 (a) — Hindu Law. Ad- 
option 1075 

Negotiable Instruments Act (26 of 1881) 

S. 1 — Mercantile usage however ex" 

tensive, should not be allowed to prevail 
if contrary to positive law 73a 
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rrohtiti’ and Admiiiislrntion Act (o of 
1S81) 


Negotiable liislruments 

Ss. 1 and 13 — Act is inten>1eil to lay 

whole law reganling cl^eqiios, bills of ex- 
change anil promissory notes — S. 13 is 
exhaustive dofinitioii of negotiable iustru- 
ments . 73(5 

* Ss. 13 and 1 — Cheque — Clieque 

with word "bearer” struck out and with- 
out word "order” being substituted for 
it is not an "order” cheque and is not 
negotiable— Usage in Bombay to contrary 
cannot be recognized 736 

Penal Code (45 of 1860) 

Si. 82 and 83 — Railways Act (9 of 

1890), Ss. 12G and 130 — Exemption to 
minor under Ss. 82 and 83, Penal Code, 
is not applicable in offence under S. 130 
though it is under Ss. 126 to 129 1736 

S. 339 — Landlord blocking passage 

of tenant holding over is guilty of offence 
of wrongful restraint 976 

S. 379 — Physical possession — Pos- 
session depends upon physical possibility 
of possessor dealing with thing exclu- 
sively — Physical contact is not necessary 
— Bombay Land Revenue Code (1879), 
S. 154 396 

* S. 120 — Price paid io currency 

notes — Loss change paid than (3ue on 
ground that notes were not worth blieir 
face value — No offence under S. 420 held 
committed I60a 

S. 427 — Owner of cattle habitually 

and intentionally permitting cattle to 
stray and graze on crops of others — 
Owner is guilty under S. 427, I. P. C., 
and Cattle Trespass Act (1871), S. 26 59 

Petroleum Act (8 of 1899) 

S. 15-/4 — Manager and servant of 

company licensed to store petrol — Re- 
ceiving petrol from third person not 
licensed and storing it — They are not 
bound to inquire how third person ob- 
tained it — They are not guilty of abet- 
ment 143 

Practice 

Precedent— See PRECEDENT 

Precedent 

General rules of construction laid 

down — Decision following such rules can- 
not be laid as precedent 40a 

Presideneg Totons Insolvency Act (3 of 
1909) 

S. 57— After-aoqnired property — 

Bona fide transactions completed before 
Official Assignee taking possession are 

Talid 115 


N. 3 — Document drawn up by testa- 

tor giving instruction to legal adviser is 
good will 80c 

Jiailways Jc/ (9 of 1890) 

S. 72 — Risk note D — Railway is not 

liable for loss unless neglect proved 
Running train robbery excepted — On 
proof of neglect railway remains absolved 
only by proof of running train robbery 

126a 

S. 75— Delivery of parcel containing 

account books to Railway Company 
Parcel misdelivered by Railway Company 
and destroyed in consequence — Suit by 
consignor for daiiiages — <,)uestions as to 
protection of company from liability 
under S. 75 and measure of damages de- 
cided 67a 

S. 75— Object of S. 75 is to protect 

Railway Company from liability for loss 
etc., of parcels containing articles of spe- 
cial value exceeding Rs. lOO unless they 
have notice of contents 676 

''>■ 75 — Consignor claiming against 

railway for loss of excei)ted goods and 
consequences of loss — Claim is value of 
goods to him — If claim be over Rs. 100 
he cannot say that loss and consequences 
of loss to anyone else would not be 
worth Rs. 100 and that he was not bound 
to insure under S. 75 Q7c 

,S. 75— Goods of value exceeding 

Rs. 100 entrusted for carriage— Declara- 
tion not made under S. 75 — S. 75 is ab- 
solute bar to action against Railway 
Company for loss 67r/ 

Ss. 126 and 130 — Offence under 

S. 130 read with S. 126 can bo summarily 
triotl by Magistrate I73a 

Ss. 120 and 130 — Exemption to 

minor under Ss. 82 and 83, Penal Code, 
is not applicable in ofi'ence under S. 130 
though it is under Ss. 12G to 129— Penal 
Code (i860), Ss. 82 and 83 1736 

Iiegistratio7i Act (16 of 1908) 

S. 49 — Unregistered document re- 
lating to moveable and immovable pro- 
perty — Document can bo used in respect 
of moveable property 38 

Sea Customs Act (18 of 1878) 

Ss. 167, 182, 188 and 191 — .Jurisdic- 
tion — Civil Courts — Civil P. C. (1908), 
S. 9 — Fine imposed and property con. 
fiscated by Sea Customs Officer under Sea 
Customs Act — Suit for recovery of fine 
and value of confiscated property on 
ground that there was no legal adjudioa- 
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.Vtfu CusLoma Act 

tion under Sen Customs Acfc— Civil Court 
held to have iurisdiction to Iry suit 30 
Sj/eci/ic Perfcrviancc 

Coil tract Construction — Agreement 
for sale of iinmovalde projiorty — Bargain 
paper to ho propured by vakil — Certain 
aiiiount agreed to be paid at time of pre- 
I’araliun of bargaiu paper and balance at 
time of execution of sale deed — Bargain to 
he* cancelled under certain circumstances 
Agreement hold not to ho conclude<l 
contract Imt merely agreement to enter 
in :. 0 contract and tliiis not specitically 
enforceable 154 

Specific IteUcj Act (l of 1877) 

U— Transfer of Property Act (4 of 
18S2), S. 108 Position of tenant bold- 
ing over is recognized hy law 97 a 

Transfer of Proj)crti( Act (4 of 1882) 

~S. 53 Fraudulent transfer is wholly 
void and not only to extent of want of 
considoraticn 99 

Ss, 89 an'/ f'O-Act is rot retrospec- 
tive— Dccroo beforo Act— Last instal- 
ment payable after Act— Act does nob 

apply 345 

S. lOS — Position of tenant holding 

over is recognized by law— Sneci 6 c Relief 
Act (1877). S. 9 97,1 


Trusts 

Rights of trustee— Trusts Act (1882) 

Ss. 40, 20 and 3G — Trustees having no 
express power of sale by instrument of 
trust Neither S. 3G nor S. 40 confers 
such power — Court can however sanction 
sale under its general administrative 
jurisdiction 119 

Trusts Act (2 of 1882) 

iSs. 40, 20 and 36 — Trustees having 
no express power of sale by instrument 
of tru-t Neither S. 30 nor S. 40 confers 
such power — Court can however sanction 
sale under its general administrative 
jurisdiolion — Trusts, Rights of Trustee 

119 

iror5wm;/’« Breach of Contract Act (13 of 
1859) 

S. 1 — Act does not apply to contract 

of service for years, advance being re- 
payable out of wages to be earned 96 
‘ 8 . 2 Contract to cart logs of wood 
from forest to forest depot is not one by 
workman 158a 

S. 2 S. 2 does not apply to con- 
tracts which are voidable under Contract 
Act (1872). Ss. IG and 19.A 138 

S.^ 2 (1) — Criminal P. C. (1S98), 

Ss. 435 and 439 High Court can revise 
order under Workman’s Breach of Con- 
tract Act (1859), S. 2 ( 1 ) 1585 
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Full Bench 

Scott, C. J., Ueato^^. Maclkod, 
Shah and Havwakd, JJ. 

BhiUn Jai/at^iinoh — Appsllant. 

LakatJu Dhaming — Respondent. 

Second Appexl No. 22 of 1917, Ddcidel 
on 23rd September 1918, from decision of 
Asst. Tudge. Kbandesh, in Appeal No. 350 
of 1915. 

* 2^(a)Civil P. C. (1303), S. 98-Second ap- 
peal from mofussil on appellate side of High 
Court-^Judges differing— ' Procedure it gov- 
erned by S. 98 and not by Letters Patent 
(Bom), Cl. 36. 

Per Pull Id second appeals from 

the mofussil on Iho appellate sideof the High 
Court of BoruUay where the Judges differ, the 
procedure is goveroii l by S. 9«. Civil P. C. and not 
by Cl M6, Tjotters Patent of the Court. (P 4 C 2) 

» ^ (b) Civil P. C. (1908). S. l4i—{Pcr 
Hc^toii and S/ti/i, Posseision obtained 

under decree of trial Court — Decree reversed 
but restored in second appeal— Decree- 
holder can claim advantage of S. 144 (Dct- 
mun, /. dissenting) 

Por Heaton and JJ.— A plaintiff, who 

has obtained a decree id his favour in the trial 
Court and gone Into possession under it and has 
boon put out of poaseBsioQ under the decree ol 
the first Court oi appeal reversing tho trial 
Court's decree, and who has succeeded in the 
Court of second appeal which has restored the 
judgmout of the trial Court, can claim the benefit 
of S. 114. Civil P. 0. in rospact of the time during 
which he was dispossessed between the decrees 
of tho first and second appeal Courts. {Beaman^ 
J. dUsenthxg,) (p 10 c 2 ] 

IF, B. Pradhan — for Appellant. 

S. y. /ibhyankar — for Respondents. 

Order of reference* 

Beaman, S.—{\^th March 1918).— 

Tho plaintiff has applied for restitution 

1919 B/1 k 2 


by way of coinjiensation in tho - 

circumstances: lie l)ro»i-ht .i suit lo ha 
given joint enjoyment of the water of a 
"^ell. The trial Court found in his favour. 
The defendants appealol, but while the 
appeal was pending the plaintil'f took out 
execution of the decree, and was put in 
joint possession of the w.iter of tlie well 
with the defenlaata. The Court of ap- 
peal reversed the decree of the Court 
helow and dismissol the plaintiff's suit 
He appealed to tlie High Court, hut the 
defendants in turn took out execution 
and tlie plaintiff' was deprived of joint 
enjoyment of the water of the well 
Two years later the High Comb con’ 
hrmed the decree of the trial Court. The 
plaintiff asks for rostitution bv way of 
compensation for the loss of joint enjoy- 
ment of tlie water for those two years. 
It is not very easy to find any good rea- 
son in the language of the section (or re- 
fusing Ins prayer as the Courts helow 
have done. The most J think, that can 
be sai.l there is that the former section 
of which S. 144 of tlie present Co.ie is an 
enlargement, found a place in the chapter 
on first appeals, which lenls some sup 
port to the principle which I woul-l 
affirm. But I own that on that ground 
alone I should not feel very confident. 

It appears to me however that such a 
prayer as this is opiiosed bo the princi- 
pie of ro.sbitution. As I understand that 
principle, it is limited to cases in which 
the status quo ante suit has been dis. 
turbed -by a decree which is afterwards 
reversed. The case before us has to deal 
with two appellate decrees. The original 
decree disturbed the status quo ante, and 
the decree of the first Court of appeal 
restored it. There can be no doubt but 
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that, had the litigation ended here, the 
defendants would have been entitled to 
restitution for the intervening period by 
way of con'i'ensation had it been in all 
respects a pjoper case. That is to say, 
they would have been entitled to a res- 
toration of the status quo ante the trial 
Court’s decree, under which the plain- 
tiff had disturbed that state of affairs, 
and along with it compensation for any 
loss which had been caused them by the 
prcmatuvo execution of a wrong decree. 
In the end what was at that time a 
wrong decree was shown to ho a right 
decree, and had the defendants net exe- 
cuted the intermediate decree no case 
woqjd have arisen for compensation by 
way of restitution. Eemembering that 
at the commencement of the period for 
which the plaintiff is asking for com- 
pensation the parties were relatively 
occupying the same positions as they bad 
done before the litigation began, can it 
be said that the plaintiff is entitled to 
have what he asks? In my opinion it 
cannot For if lie can, it could only he 
upon a principle, which being extended to 
all cases would give a plaintiff who had 
been defeated in two Courts, but bad 
finally succeeded in the High Court a 
right of this kind over all the intervening 
period. No such right has ever yet been 
claimed, nor ifclaimed would, lam sure, 
have been entertained in any Court. Here, 
for example, had the decree of the trial 
Court heeu against the plaintiff, and that 
decree had been confirmed by the Court 
of first appeal, the plaintiff would never 
have obtained joint enjoyment of the 
water of the well from the institution of 
the suit to its final decision in his favour 
some years later by the High Court. And 
most assuredly in that case he would 
have had nothing upon which to found a 
claim cf this kind. I cannot see that the 
principle is really affected in any way by 
the fact that 'the plaintiff was success- 
ful in the trial Court, and lost no time 
in taking advantage of that Court’s de- 
cree. If the principle upon which I 
would decide this appeal be correct it 
has this great advantage, that it is sim- 
ple, uniform, and yields this result that 
in no case can a plaintiff ask for restitu- 
tion or any of its concomitant modes, 
under S. 144. I am fortified, too, in 
my belief that this is the true principle 
by the fact that the pleader for the ap- 
pellant could not refer us to a single case. 


among the many which have come U]) for 
judicial determination under S. 144 and 
the corresponding section in the former 
Code, in which a plaintiff had asked for 
this relief. 

In my view there can never be a true 
ground for affording relief to a plaintiff 
on the principle of restitution, for the 
very simple reason that until he is in 
under a good decree, he must be taken to 
have been out all the time, else he had 
not been a plaintiff. And when I say a 
good decree, I mean a decree which is 
finally good and beyond the reach of fur- 
ther correction. There might be a diffi- 
cult case where in facts such as those 
with which we are dealing, the defen- 
dant had asked for and obtained restitu- 
tion in the form of compensation under 
the intermediate decree. It might then 
be a question whether when the final 
decree re- affirmed the first decree, the 
plaintiff would not at least he entitled to 
be re-imbursed anything be had been 
compelled to pay to the defendant under 
the head of restitution. That however 
would be a genuine, though I think a 
very rare, case of restitution, and we 
may wait till it occurs before we express 
any definite opinion upon it. I would 
dismiss this appeal and confirm the order 
appealed against with all costs upon the 
appellant. 

Heaton. J. — A litigant obtained a de- 
cree entitling him to the use jointly with 
another person of a well. I will call him 
the decree-holder and the other the judg- 
ment-debtor. The former applied to the 
trial Court to execute the decree and was 
placed in joint possession of the well 
with the judgment-debtor. Thereafter 
as the decree was reversed in first appeal, 
he was, on the application of the judg- 
ment-debtor. removed from joint posses- 
sion on 8th November 1911. In second 
appeal the decree-holder again succeeded 
and was restored to joint possession on 
7th November 1913. He now claims 
compensation for the period of two years 
from 8th November 1911 to 7th Novem- 
ber 1913 for the loss he has been put to 
through being aeprived of the use of the 
well water. The claim is made under 
S. 144, Civil P. 0. Its merits have not 
been investigated, for both the lower 
Courts have decided that this application 
is not one that can be dealt with under 
S. 144. He has appealed and in my 
opinion his appeal must succeed. 
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Tho lower Courts have belli that as 
the judgment-debtor did nob gain any- 
thing material he cannot ha callel on to 
recompense the decree-holder for any 
loss. That, I think involves an absolute 
misreading of S. 144. The loss incurred 
by the decree-holder, if any, is due to the 
fact that the judgment-debtor executed 
against him an erroneous decree. If he 
has suBered a loss and if he is entitled 
to compensation that compensation must 
be obtained from the judgment-debtor. 
For the purpose of the argument before 
us on the preliminary point we must 
assume that the decree-holder has in- 
curred a loss. If so, I do not doubt 
that he is •entitled to compensation or 
damages. He was entitled to execute 
the decree; he did so. He was then 
ousted and it turns out that the judg- 
menb-dehtor ousted him in reliance on 
a right which is found not to exist. That 
being so, the ‘decree-holder, in my 
opinion, is entitled to compensation or 
damages. The question then arises whe- 
ther he is to get the compensation or 
damages under S. 144, or by separate 
suit. In my opinion it must be under 
S. 144. That section lays down a law 
very different from the old law of 8. 583, 
of the old Code. To begin with, by 
Cl. (2), which did not form part of the 
old seccioo, it is enacted that no suit 
shall be instituted for the purpose of 
obtaining any restitution or other relief 
which could be obtained by application 
under sub-S. (11. This indicates, with 
unmistakable clearness, that the inten- 
tion of the law is to bar separate suits 
and to compel litigants to have these 
matters cleared up in execution proceed, 
ings. 

Secondly, old S. 683 by its terms ap- 
plied only to benefit by way of resti- 
tution or otherwise ’’ under a decree 
made in first appeal. There is no such 
restriction in S. 144, so the benefit may 
arise under a decree in second appeal, as 
it does in this particular case. Thirdly, 
the comprehensive nature of the section 
is emphasised by the words expressly 
empowering the Court to award interest 
damages, compensation or mesne profits. 
I read b. 144 as a part of the scheme of 
the Code as to executing decrees under 
appeal. IUxecution of such decrees is not 
forbidden nor even discouraged, as ap- 
pears clearly from Br. 6 to 8, O. 41 of 
the Code. But safeguards are provided. 
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On tho one hati.l, tlio dooroo lu)ld(n- may 
bo required to give security ifhooxo- 
cutos the decrees ; on the otliei-, the 
iudgineiit-dehtor nmy ho requirod to givo 
security In order to avoid having tho 
decree executed. But this is not enough 
and b. 14-J, J think, snpjdics what is 
wanting and enables the Com b to settle 
in execution all questions as to the loss 
one party or the other i.s put in executing 
any decree subsequently varied or re- 
versed. 

Beaman and Heaton, JJ.— (l2ili 
^OTch l!Hb)'~'We will tlrercfore under 
S. 93. Civil P. C., propose to state the 
following point of law for the decision 
of one or more Judges : Whether a 
plaintiff, who has obtained a decree in 
his favour in the trial Court and gone 
into possession under it. and has been put 
out of possession under the decree of the 
first Court of appeal reversing the trial 
Court’s decree, (no claim for restitution 
having at this stage been preferred 
against him by defendant) and who has 
succeeded in the Court of second appeal 
which has restored tho judginont of the 
trial Court, can claim any benefit under 
S. 144 in respect of the time he was dis- 
possessed between the decree of the first 
and second apeal Courts ? 

Beaman. J.— (21sf June 1919)-- Wo 
think that the point we are considering, 
being one of 'frequent recurrence and 
great importance, had better be settled 
once for all by a Full Bench. As far 
back as 1879 the same point was decided 
by a Full Bench of this High Court. The 
decision there was that the procedure 
with which we are concerned was to be 
governed by the Civil Procedure Code 
and not by the Letters Patent. At that 
time the Civil Procedure Code contained 
no section corresponding with S. 4 of the 
present Code, and on that ground it 
might reasonably be contended that the 
decision of the Full Bench has become 
obsolete. On the other hand in the re- 
cent case of Surajmalv. llorniman({) 

I find no reference whatever to the Full 
Bench’s decision in Appaji Bhivrav v. 
Shivlal Khubchand (2) any my learned 
brother, who was a party to that judg- 
ment, cannot say that the case was cited. 
Again in the opening part of the learned 
Chief Justice’s judgment I find him lay- 
iog consid erable stress on tho fact that 

(1) ll9isl 47 I G. 449. 

(2) U878-79] 3 Bom. 204 {P. B.). 
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4 Bombay 

thoro was no lotif'-establic-hd jjracticc in 
a]ip?als from the original siAo of tho 
High Court; support inj^ the view that; 
(hcv are fiovernei h'v the Civil Proceilure 
Coile and nob hy the Letters Patent. 
Thero can ije no doubt that riglitly or 
wrongly tliere is a very long and well- 
o.stahlished pratice, dating from the deci- 
sion of of t!io full Bench, and I 

holiovo ‘pvatically uniform and invaii- 
ahlo up to the [iresent day by which 
the second appeals from the mofussil 
are in tliis respect governe-l by the Civil 
Procedure Code and not hy the Lattevs 
Pclent. Wliilo I am nob throwing any 
doubt on the correctness of the decision 
in Suraimal'.t case (l) and speaking for 
invself I can find no flaw in the reasoning, 
it is quite possible that on fuller argu- 
ment other considerations might he ad- 
duced peculiar to second ajipeals from the 
mofussil which would dispot'C this Court 
to uiihold Uie old and invariable prac- 
tice. If wo were to decide in accordance 
with tlie earlier Full Bencli decision to- 
day, it seems to mo <{uilo probable that 
another Bench might prefer to follow 
the decision in Surajmal’s case (l) and 
decide dilTorenbly to-morrow. I, there- 
fore think that it is eminently desirable 
that these doubts should be finally laid 
to rest by a decision of the Full Bench 
and the question we refer to it is; Whe- 
ther in second appeals from the mofussil 
on tl^e Appellate Side of this High Court 
whore the Judges difTor, the procedure 
is governed by S. 98 Civil P. C. or 
Cl. 36 of the Letters Patent. 

Heaton, J. — (21sL 1918. June .) — I 
should be very glad if w'e could arrive 
at a definite decision now in--tead of refer- 
ring the point to a Full Bench, but un- 
fortunately it seems to me to be practi- 
cally impossible for us to do this. The 
decision in Snrajmal's case (l). to which 
I was a party, is expressly limited to 
appeals from the original side of this 
Court. There is a certain amountof argu- 
ment in favour of making a distinction 
between original side appeals and mofus- 
sil appeals. When we turn to the deci- 
sion in Appaji Bhivravv. Skivlal Khuh- 
chand (2), which is a decision of a Full 
Bench of this Court, we find that nearly 
40 veavs ago it was definitely laid down 
that in the case of mofussil appeals, 
where there is a difference of opinion, 
the procedure to be followed should be 
that prescribed by the Civil Procedure 


Code and not that prescribed by tlie 
Letters Patent. It is undoubtedly diffi- 
cult for us to override this decision of 
the Full Bench, even though it appears 
tliat in the new Code there is a provision 
which did not ajiiioar in the old Code 
and w hich may sufipoi't a view contrary 
to that taken by the Full Bench in 1879. 

It is, I think, more correct, more con- 
sonant with the dignity of the Court, 
seeing that there is what appears to. us to 
bo good reason for doubting whether the 
decision of the Full Bench of 1879 is now 

in accordance with the law that we should 

refer the point to another Full Bench. 

Opinion 

Scott. C. J. — The question referred 
for consideration by the Full Bench is 
whether in second appeals from ^be 
mofussil on the Appellate Side of thiS| 
High Court where the Judges differ, the, 
procedure is governed by S. 98,OivilP.C. 
or Cl. 36 Letters Patent. Therei 
can, I think, be no doubt that the pro- 
cedure must ho taken to be governed by 

S. 98, Civil V. C. for the question has, as 

thereferringjulgment states, been decided, 
by a Full Bench of this Court in 1879, and 
the practice dated from that decision has 
been practically uniform and invariable. 
The decision has also been approved by 
Full Benches in Calcutta; see Go^sami Sri 

SriGridhariji MaharajTickait v. Puru- 

shotum Gossami (3) and in Allahabad in 
Husaini Begam v. Collector of Muza f far. 
nagar (4). The Full Bench in Appaji 
Bhivrav v. Shivlal Ehiihcband (2) con- 
sidered that the provisions of theTiettora 
Patent had been superseded by S. 575, 
Act 10 of 1877 so far as regards cases to 
which S. 575 was applicable. Tlie terms 
of the reference would be satisfied by an 
answer in this sense. 

The question, however has been argued 
whether the decision of 1879 in Appaji 
Bhivrav v. Shivlal Khiibchand {2) shoiAd 
be extended to cases of appeal from judg- 
ments on the original side of the Court 
where theAppellate Judges differ or whe- 
ther the recent decision in the case of 
Surajmal v. Sorniman (l) should stand. 
In my opinion Surajmal's case (l) was 
rightly decided. 

The genesis of 01. 36 can be gathered 
from the despatch which accompanied 
the original Letters Patent of 1862. When 
thg High Court was constituted by t^ 

(3) 118841 10 Oal 8U (F. B.) ' 

(4) 11869] 11 All. 176. 
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Original Letters Latent, there was no 
provision to meet the case of Jiulgos be- 
ing eiiually clividcil in opinion upon ap- 
peal. Cl. 14 gave a vigl\b of appeal to 
the High Court in all cases of ori- 
ginal civil jurisOiefcion from the jiulg- 
inont of one or more Juciges of the High 
Court or of any Division Court, pursuant 
to S. 13, High Courts Act, provided that 
no such appeal should lie to the High 
Court from any decision made by a majo- 
rity of the full number of Judges of the 
High Court but that the right of appeal 
in such cases should be to Her Majesty 
in Council. Appeals from Courts in the 
Provinces were governed by Cl. 15, 
which provided that the High Court 
should exercise appellate jurisdiction in 
such cases as were subject to appeal to 
Sadar Diwani Adaulab and which should 
become subject to appeal to the High 
Court by virtue of such laws or regula- 
tions relating to civil procedure as 
should thereafter be made by the Gover- 
nor- Genernhin-CouDcil. The Secretary 

of State for India, Sir Charless Wood, in 
his covering despatch of 14th May 1862, 
para. said: 

will appear, from a subsequent clause in 
the Letters Patent, that the proceedings in the 
High Court in civil cases are to be regulated by 
the Code of Civil Procedure enacted by the Logie* 
lature of India of which Act 28 of 18G1 forms a 
part. By S. 23 of the last mentionod Indian 
Act, provision has been made for a difference of 
opinion on the bearing of an appeal. A difDculty, 
however may occur when two Judges, constitut- 
ing a Division Court for the trial of cases in the 
exercise of oiigiual jurisdiction, differ as to tbo 
judgment to be given. For such a case, the Code 
of Civil Procedure, which is adapted to Courts of 
first instance, presided over by single Judges only, 
contains no provision. To call in a third Judge, 
and to retry the case, with a view to a judgment 
from which there may be an appeal to the High 
Court under Cl. 14, would be productive of un* 
necessary delay and expense to the parlies; and 
I am of opinion that the Court should make pro- 
vision for such a contingency, by a rule made 
under 8 18 of the Act of Parliament, providing 
either that the judgment shall be in accordance 
with the opinion of the senior of the Judges con- 
stituting the Division Court, or that tbe final 
judgment shall be entered pro forma, according 
to such opinion, such judgment being a judgment 
for tho purpose of an appeal against tbe same, 
but not for any other purpose.” 

The GubBeguent clause in the Letters 
Patent referred to by him was Cl. 37. 
He observes in the despatch, para. 36: 

”C1. 37 is a very important cue, and, there is 
little doubt, will prove a very salutary provision. 
It has therefore been inserted, although the 
change introduced is somewhat greater and more 
substantial than 'is generally aimed at in this 
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It oxtciulfi lo ihf* Hicli I'Mirt i\.o I'odo 
of CAil Precoduro ciiacCcd liy I bo I o of 

India for Iho Com i h uot CJ^tabli*vhril l>y l^^y.il 
Cbarlir, ami lhu> accoii) [dislirs llio o)>jCrt 
loni; contomplsili il <nh>( il ulin^ one siinplo 
codi'tl pre fi'diire for tl<o v.iriou'^ <ysL(/nis 
re>poiulin‘» to it' I’oinnjoii I jaw. I^pnly luul .V.l- 
miralty •Imi'dlclioii) wljicli have boon in op- 
eration in Iho Saproino Court UiO d.Uk' of 

its c--5t;\blishmon(.** 

Tilt) of Uie Soci'otary of 

State t liab a rule sliouM lie nnulo uii'ler 
S. 1-^ of the Act of I’arliann'nb that i'the 
High Courts Aot. '24 it 'Jo Vic. c, 104, 
was not given elTect to. But in the ainen- 
deJ Letters Patent an express provision 
was made for tlie case of Tudgus diu'ering 
in oi)inion by Cl. 3i), which runs as fol- 
lows: — 

“And we do hereby dcol iro that anv fimction 

^ • 

which is horebv direct'd to be pj'rfi imcd by the 
f^aid High Court of Judicature at Homiuy in the 
exercise of its original or appeUato jaii?^dictio)i, 
may be performed by any Jntlgc, or any IhviRion 
Court thereof, appoint^ d or constituted for such 
purpose, under the provisions of S. 1-^, of tho 
aforesaid Act of the 21 and 25 years of our reigu; 
and if such Division Court is composed of two or 
more Judges, and tbe Judges are divided in opi- 
nion as to the decision to be given on any point, 
sush point shall be deeidod according to tho 
opinion of tbe majority of the Judges, if there 
shall be a majority, but if the Judges should 
bo equally divided then the opinion of tbo senior 
Judge shall prevail.” 

Clause 10 of the amended Letters 
Patent also referred to the case of dif- 
ference of opinion among tho Judges of 
the High Court in relation to appeals to 
the Privy Council providing that an ap- 
peal : 

”sball also lie to the said High Court from tbe 
judgment not being a sootence or erder as afore- 
said of two or more Judges of the said High 
Court or of such Divisiou Court, wherever such 
Judges are equally divided in opinion and do not 
amount in number to a majority of tho whole of 
the Judges of the said High Court for tbo time 
being; but tbat the right of appeal from other 
judgments of Judges of tbo High Court or of 
such Division Court shall bo to us, our heirs or 
successors, in our or their Privy Council, as 
hereinafter provided.” 

Clause 36 of the amended Letters Pa- 
tent is expressed to apply to cases aris- 
ing in the performance of any function 
directed by the Letters Patent to be per- 
formed by the High Court in the exercise 
of itB original or appellate jurisdiction, 
and it may be contended that if the latter 
part of Cl. 36 has been superseded by 
S. 575 of the Code of 1877, as decided in 
Appaji Bhivrav v.Shivlal Khubchand{2)^ 
this clause of tho Letters Patent must be 
taken to be no longer in force. There 
are however as it seems to me, cogent rea- 
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»ons for liolfling tliat Cl. 36 is in force 
witlioufc modilicatioD in so far as ifc re- 
lates to proceedings on the or ginal side 
of the nigh Court and appeals from 
Judges of the High Court. In the first 
place S. 12!) of the present Civil P. C. 
corresponding witli Cl. 3. S. 652 of 
the Code of 18S2, provides that 
'‘notwithstanding anjtbing contuined in this 
Code, unv High Court cstablisht^d under tbo 
Iudi«^n High Courts Act, 1801. may make such 
rules not inconsistent with the Letters Patent 
establishing it to regulate its own procedure 
in the exercise of its original civil jurisdiction as 
it shall tbiok fit, at)d>nothiDg herein contained 
shall aficet tbc validityof any such rules in force 
at the oommencemeot oC this Code." 

Thoellect of this provision was to 
bring the Codo into harmony with the 
Letters Patent and to enable the High 
Courts to regulate the exercise of their 
original civil jurisdiction accordingly. 
Thus the High Court may make rules 
regulating the procedure in coses falling 
under the second part of Cl. 36 of the 
Letters Patent, but may not make any 
such rules which would be inconsistent 
with that clause unless it can be said 
that the clause has been impliedly re- 
pealed. The law as to repeal by impli. 
cation is thus stated in Conservators of 
the Thames v. Hall (5): 

"The Court must bo satisfied that the two en* 
aotmcDta are iDconsistect before they can from 
tb e language of tbe later imply a repeal of an 
express prior enactment,” 

and the rule laid down by Sir Orlando 
Bridgman (in his Judgments, p. 121, 127, 
£r|/n V. Win (6), was quoted that; 

Tbo law will not allow the exposition to re- 
voke or alter by construction of general words, 
any particular statute, where tbo words may 
have their proper operation without it.” 

In Warrinc/ton, Ex parte (7) Tur- 
ner. L. J. said: 

I take tbo rule of law to be that an affir* 
mativo statute is not without express words re- 
pealed by a subsequent affirmative statute unless 
the two statutes cannot stand together.” 

Ifc has never been held that any part 
of Cl. 36 of fche Letters Patent, has been 
repealed for it is not mentioned in the 
schedule of repeals annexed to the Civil 
Procedure Code of 1877. The Court in 
Appaji Bhivravv. Shivtal Khubchand (2) 
thought the clause to some extent had 
been "superseded” by S. 675. It had 
not been removed from the statute book. 
According to Craies on Statute Law, 
p. 1195, among enactments considered as 

(6) [1868] 3 0. P. 416. 

(6) [1666] 0. Bridg. 122. 

(7) L166S1 aa Ii. J. Bk. 83. 


having ceased to be in force although not 
expressly and specifically repealed are 
statutes which have been ‘superseded,” 
i. e , where a later enactment effects the 
same purposes as the earlier one by re- 
pefcitioD of its terms or otherwise. 

Section 4 of the Code may also be re- 
ferred to in this connexion. That section 
reproduces in general language S. 4 of the 
Code of 1882, which expressly saved the 
application of the Code to the Central 
Provinces Civil Courts Act of 1865, the 
Lo%ver Burma Courts Act of 1875, and 
the Punjab Civil Courts Act of 1877, and ** 
the Oudh Civil Courts ,4cb of 1879, or any 
law theretofore or hereafter passed under 
the Indian Councils Act of 18bl. S. 4 
of the present Code is far more general 
in its terms than S. 4 of the Code of 1882. 
for it applies to any special or local law 
now in force or any special jurisdiction 
or power conferred, or any special form 
of procedure prescribed, by or under any 
other law for the time being in force, 
and sub-S. (2) is enacted in particular 
and without prejudice to the generality 
of the propositions contained in sub* 

S. (1). It is to be noted that the Lower 
Burma Courts Act of 1875, and the 
Punjab Courts Act of 1877 contained 
special provisions for the case of judges 
in appeal being equally divided in opi- 
nion, which were inconsistent with S. 575 
of the Code of 1882 and S. 98 of the 
present Code, and I am of opinion that 
the generality of the words used in the 
present S. 4 should be held to cover the 
express provisions of the High Court 
Letters Patent, Cl. 36. 

On the other hand. S. 117 of the Code 
states that save as provided in this part 
or in Part 10 or in rules, the provisions 
of this Code shall apply to such High 
Courts. In view of the other provisions 
of the Code (and particularly of S. 129 
which is in Part 10) this section does 
not present any difficulty to my mind. 
The Code must be applied so far as may 
be bo the High Court, and the practice, 
following on the decision in Appaji 
Bhivrav v. Shivlal Khubchand (2), per- 
mits of the application of S. 98 to many 
cases falling within the High Court 
jurisdiction. In my opinion S. 98, like 
S. 104, read with O. 43. R. 1, must be 
taken to apply to appeals from Courts of 
inferior jurisdiction to the High Court, 
and not to appeals from one or more 
Judgesof theHigh Court. InGossami Sri 
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Sri Gridhariji Maharaj Tii'kitit v. 
PurushotiiniGossami (d) a L'lill l^enohof 
the Calcutta Court, who wore dealing witl» 
a case on the original si'lo of the Court 
under the Code of 1882, which at tiiat 
time did not contain the clause suh. 
sequently added to S, 652, agreed that 
the effect of S. 5;5 was to supersede the 
provision in Cl. o6 of the Letters 
Patent that in the event of any disagree- 
ment between two Judges of a Division 
Bench, the judgment of the Senior Judge 
shall prevail; but and still that, notwith- 
standing that section. Cl. 15 of the 
Letters Patent remained in full force, 
because if the appeal under Cl. 15 of the 
Charter were taken away, a judgment in 
the High Court of a Judge in a Division 
Bench, who agreed with the Court below 
upon a question of fact, would be abso- 
lutely final, and owing to the provisions 
of S. 587, Civil P. C. no appeal would lie 
to the Privy Council from such decision. 
The result arrived appears to me, with 
all respect, to involve an unnecessary in- 
consistency. 

The reasoning of the Judges of the 
Madras High Court in Sabhapathi Ghetty 
V. Narayanasami Ghetty (8), a case aris- 
ing on the original side, is applicable to 
thequestion now under consideration. The 
couolusion there arrived at, that sections 
668 and 591, Civil P. 0., did not interfere 
with or supersede Cl. 15 of the Letters 
Patent, had already been come to by a 
Full Bench of the Madras High Court in 
Chappan v. Moidin Eutti (9), by a Full 
. Bench of the Calcutta High Court in 
Toolsee Money Dassee v. Sudevi Dassee 
(10) and by the Privy Council in Hur- 
rish Ghunder Choivdhry v. Kalisunderi 
Debt (11). A Full Bench of the Allaha- 
bad High Court in Husaini Begam v. 
Collector o/ Muzaffarnagar (4) was of 
opinion that Cl. 27, Allahabad Letters 
Patent, corresponding withOl. b6 Bombay 
Letters, was superseded in those cases 
only to which S. 575, Civil P. C., pro- 
perly and without straining language 
applied. There was, therefore no abso- 
lute supersession of the provisions of the 
Letters Patent. In Boop haul v. Lak- 
shmi Doss (12) the Court held that S. 575, 
Civil P. C., did not apply in the case 

(8) U9021 25 blad. 655. 

(9) U8991 22 Mad. 68 (F. B.). 

(10) 118991 26 Oal. 361. 

(U) L11881 9 Oal. 482=10 I. A. 4 (P. 0.). 

(18) U906] 89 Mad. 1. 
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of appeals umlor Cl. 15 Lettors Valent, 
from judgmoiits of tlio High Court in tbo 
exorcise of its original jurisdiotioii, and 
that under Cl. ub whore the .Fudges are 
equally divided in opinion, the juigtnont 
of the senior Judge would prevail, basing 
its conclusion upon the reasoning of the 
Court in Sabhapathi Clictti's case (8). It 
appears to mo. therefore, both upon the 
provisions of the Ootlo and the l<ottors 
Patent and the reported decisions of this 
and other High Courts, that the proce- 
dure under Cl. 36 should be followed in 
case of appeals from the original side. It 
should also be followed in other cases to 
which S. 98 cannot properly and without 
straining language be applie.l, as was de- 
cided by the Allahabad High Court in 
Husaini lJ^gamv. Colle^Hnr of Muzaffar. 
nagar (4) and in the later case of Lach- 
man Singh v. Ham Lagan Singh (13). 

Heaton, J. — I concur. 

Macleod. J. — Cl. 15 of the Letters 
Patent ordains tliat an appeal shall He to 
the High Court from the judgment of 
one Judge of the Higlv Court or one Judge 
of any Division Court pursuant to b. 13. 
High Courts Act. S 96, Civil P. C. enacts 
that, save, where otherwise expressly 
provided in the body of the Code or by 
any other law for the time being in force, 
an appeal shall lie from every decree 
passed by any Court exercising original 
jurisdiction to the Court authorized to 
hear appeals from tlie decision of such 
Court. And S. 108 enacts that the provi- 
sions of Part 7 relating to ajjpeals from 
original decrees shall, so far as may be, 
apply to appeals from appellate decrees. 
S. 96, therefore, does not deal with ap- 
peals under Cl. 15 of the Letters Patent 
and, therefore, I think, it follows that 
the provisions of S. 98 are not applicable 
to such appeals, but they may be taken 
as altering or amending the provisions 
of Cl. 36 of the Letters Patent with 
respect to second appeals on the appellate 
side of the High Court, as was decided 
in Appaji Bhivrav v. Shivlal Khubchaud 
(2) except that the less accurate expres- 
sion “supersede” was used. 

Shah, J. — I agree with the learned 
Chief Justice. 

Hayward, J. — I think this is a case 
in which a consideration of the contem- 
poraneous circumstances surrounding the 
legislation in this somewhat intricate 
matter is essentia l foj a right ap precia . 

(13) [1904] 26 All. 10. 
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ti'-'n of the intention- uf Uie Legislature. 
'I'h.e C'niol C uni of the civil jurisdiction 
for t ho loncv tt)U n was the Sujirerns 

Co :rt and it - ’)roceluro was ffoveuieil by 
the i'atent of tfOl. It wa-s tliere 

jii ■ ivi.’ieil (iiroviso to juria. ll) that a 
diil'creuco of otUTiion between the Judse.s 
shuid ho diahdod I'V the castinj^ vote of 
t he Chief .Tu-i ice. It was not, howovov, 
a Court of Appeal. The Chief Court of 
c^vi\ appeal for the Motuisil was the 
SaVir Diw.ini .Vlaulat and its procedure 
w*.s govtirnod hy Hesulaftion TI of l'S27. 

It was there provilcl (S. *•>) that a dif- 
ference of opinion should he decided by 
the casliui* vote of tiie senior dudffe. This 
was suhse iuently tnodified hy the pro- 
vision forallirination on fact and reference 
on law to a third Judge in S. 3.32, Civil 
1’, C. l!^59, as amended hy S. 23, Act. 23 
of ISGI. 

Tlic Supremo Court and the Sad.vv 
jjiwani .\daulat were coinhined to form 
the present High Court hy the Letters 
I’atent of lRf)2 and tlus was constituted 
(Cls. l‘l and 110) a Court of Appeal both 
from the Judges exercising the original 
civil jurisliotion of the High Court, and 
from the Civil Courts of the inofussil 
subject to the High Court. But no pro- 
vision was made for a dillerence of opin- 
ion holwoon two or more Julges exercis- 
ing tlio original civil jurisdiction of the 
High Court, though this was provided 
for in the case of Judges exercising the 
appellate civil jurisdiction of the High 
Court by the incorporation (Cl. 27) of 
the i)rocedure prescribed by the Civil 
Procedure Code. 

Tliis defect was pointed out in para 23 
of the Despatch of the Secretary of State 
forwarding the Letters Patent of 1862, 
and it was suggested that a rule should 
be made for deciding differences of opin- 
ion between Judges exorcising orlgiual 
civil jurisdiction according to the opinion 
of the senior Judge. No such rule vs’as, 
however, made and the matter remained 
for disposal by the Amended Letters Patent 
of 1605. The Court was then constituted 
(01. 15) a Court of appeal fromoue Judge 
or more differing Judges, whether exorci- 
sing the original or appellate civil juris- 
dectionofthe High Court. It wasalsocon- 
sbituted (Cl. lb) a Court of appeal as bo 
fore from the civil Courts of the inofussil 
subject to the High Court. It was then pro- 
hided (Ci, 36) that a difference of ppinion 
between two or more Judges should be 


decided according to the opinion of th® 
senior Judge, wliefcher in the exercise of 
the original or appellate civi 1 jurisdic- 
tion of the High Court. But there was 
no longer any express incorporation 
fCl- 37)of the procedure prescribed hy 
the Civil P. C. 

It appear.s to me the result was that 
differences of opinion between two or 
more Judges had to be decided in all 
cases according to tlie ojunion of the 
senior Judge, whether they arose in the 
exercise of the original civil jurisdiction 
of the High Court or in the exercise of 
the appellate civil jurisdiction over other 
Judges of the High Couit or in the exer- 
ciso of the appellate civil jurisdiction 
over the civil Courts of the motussil sub- 
ject to the Higli Court. It does not appear 
whether the rule was ever acted on in the 
exorcise of the original civil jurisdic- 
tion. 

It would be the appropriate rule to jire- 
vent the waste of time and money invol- 
ved in a retrial, but it would hardly be 
likely to have been often used as original 
suits have seldom been heard before more 
than one Judge of theHigh Court. It does 
not appear from tho remarks in the case 
of Surojmal v. Hornimo.n (l), that it 
was rogai-dod strictly in the exercise of 
the appellate civil jurisdiction over other 
Judges of the High Court, but it was fol- 
lowed in the case of Collector of Ahnxeda. 
bad V. Samnldas Bechardas (14), decided 
in 1872, in exercise of the appellate civil 
jurisdiction over the civil Courts of the 
inofussil subject to the High Court. It 
does not appear to me arguable that tho 
rule would not still apply in the exercise 
of the original civil jurisdiction, because 
no authority purporting to substitute any 
other procedure has been produced. But' 
it has been argued that it would no longer, 
apply in the exercise of the appellate 
civil jurisdiction over either the other 
Judges of the High Court or the civil 
Courts of the inofussil subject to the High 
Court in view of the recognition of the 
powers of the Indian Legislature in Cl. 44 
of the Amended Letters Patent of 1865 
and in view of the provision for affirma- 
tion on fact and for reference on law to a 
third Judges in cuse of differences of opi- 
nions between Judges of Appeal Courts in 
S. 575 Civil P. C , of 1877 and the pro- 
vision in S. G32 applying the Code unlike 
previous Codes to the Chartered High 
Courts. These provisions have been re- 
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peateil in Ss. oTo nnd (>:V 2 . Civil \\ 0.. of 
1882 anil in Ss. &8 and 117 of tho pio- 
seufc Civil P. C.,of 1908. 

It appeirs to me tlio rule would, as 
held in the case oi Surajmal v. IJont inuin 
(1), still apply in the exercise of the ap- 
pellate civil jurisdiction over tiie oilier 
•luilges of the High Court. It. has already 
been indicated that this jurisdiction has 
arisen entirely out of the Lottms Patent; 
while the appellate civil jurisdiction over 
the civil Courts of the niofussil subject to 
the High Court has been derived from the 
provisions of S. 332, Civil P. C., of 1859 
as amended by S. ii3. Act 23 of Ibbl. 
These provisions did nob apply to the 
Chartered High Courts but tliey were re- 
peated verbatim in Ss. 540 and 575 of the 
subseiiuent Codes of 1877 and 188'i and in 
Ss 96 and 98 of the present Code, which 
have been applied to the Chartered High 
Courts. It appears to me to follow that 
the natural place to find the rulesgovern- 
ing the exercise of the appellate civil 
jurisdiction over the other Judges of tlie 
High Court vrould be the Letters Patent; 
while the natural place to find the rules 
governing the exercise of the appellate 
civil jurisdiction over the civil Courts of 
the mofussil subject to the High Court 
would be the Civil P. 0. This natural 
presumption would appear strengthened 
by the express reference to civil Courts 
subordinate to the High Court in S. 584 
of the Codes of 1H77 and 188*2 and in 
S. lOO'of the present Code. This moreover 
was the view taken in 1882 of the an- 
alogous S. 588 of the Codes of 1877 and 
1882, now S. 104 of the present Code, 
in the case of Hurrish Chunder Chowdhry 
V. Kaliaunderi Dehi (ll), where tbe pro. 
visions of S. 588 were held (p. 494) not 
to apply to appeals from oneof theJudges 
to other Judges of the High Court by 
tbeir Lordships of. the Privy Council. It 
is true that this view was not taken in 
1883 in the case of Gossami Sri Sri 
Qridhariji Mahara] Tickait v. Purusho. 
turn Gossami (3) by the Full Bench of 
the Calcutta High Court, but it would 
appear that that Bench was not referred 
to tbe decision in the previous year by 
thePrivy Council. It was however ac- 
cepted in 1898 in the case of Chappan v. 
Moidin Kulti (9) by a Full Bench of tbe 
Madras High Court and again in 1899 
in the case of Toolsee Money Dassee v. 
S%dtvi Dassee (lO) by a subsequent Full 
Benoh ofthe Calcutta High Court. It 
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wn-- irlrtin fnlluMeii in in (In' nl 

Chcf/i V. 

( (8) by a sul'>t“<|npnt Ibixh .n tlio 

Miulius High C.mrt, when' it wa-? icinli'd 
out (pi'. o.'i.*' aiiil '9, <’/ /. />. A’. 2-) 
that apj-oals were udd conlnmp- 
latod from one of Iho .liulgns to Llic oilier 
Judges of tholligh Court Inib merely from 
the civil Courts sxiborilinalo to the Htgli 
Court liy the appolliito provisions uf the 
Civil Procedure Code as l.iiil ilown b\ tho 
Privy Council. This view was again 
follovved in 1903 in tiro case of Ltichma}/- 
Simjh V. liani Layau Sinyh (13) by a 
Bench of the Allahabad High Court and 
again in 1905 iu the case of i’oop Laiil \'. 
Lakshmi Doss (12) by a third Bench of 
tho Madras High Court. It was linally 
observed by Sir Lawrence Jenkins. C, -T., 
in 1915 that 

“tlieCodi; makes no provision for an app^il with- 
in the High Court, that is to s.iy, from a single 
Judge of the I ligh Court. This right of appeal 
depeuds ou Cl. 15of the Charter” [iu tho caso of 
Deinulfu Xath /).7s v. Julxi'lhcndra Moii-iuisk 
(15)1. 

These observations would not appear to 
have been brought to the notice of 
Sanderson, C. J., later in tho same year 
in the case of Jif otliurti Sundari Dassi v. 
Haran Chandra Sliaha (IG). There 
Woodroffe, J.. relied solely on the Char- 
ter, though Mookerjee, J., relied both on 
the Code and the Charter. The Judges 
diHered, therefore in the ratio decidendi 
and deprived the decision of the autliorifcy 
that would otherwise have attaclied to it 
as tho latest decision of the Calcutta 
High Court. It appears to mo. there- 
fore upon these considerations and autlio- 
rities including that of the Privy Council 
tliat the civil appellate jurisdiction over 
civil Court subordinte to the High Coui b 
was alone in view when the Civil Pro- 
cedure Codes were, by S. 032 of the 
Codes of 1877 and 1882 and by S. 117, 
of the present Code, made applicable to 
tbe Chartered High Courts by the Indian 
Legislature. 

It was held in this particular matter 
80 long ago as 1879 in the case of Appaji 
Shivrav v. Shivlal JLhitbchand (2) by a 
Full Bench of this Court that the appel- 
late civil jurisdiction over the civil 
Courts of the mofussil subordinate to the 
High Court was governed by the provi- 
sions of the Civil Procedure Code, and it 
would appear that that decision has con- 

(15) L19161 43 Cal. 90=33 I. C. 745. 

(16) 1191G1 43 Cal. 857=34 I. 0. 634. 
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sisteotly heon foUo^^Gd ever since by this 
Court, it was so lioUl similarly in tlie 
case of v. Collector of 

M uzaffar}\mjar (4) by the Allahabad 
Court, and it would ajjpear to be in 
accord with tlie intention as indicated in 
the other authorities already discussed 
with which tiro Civil Procedure Codes 
wore extended to the Chartered High 
Courts l)y the Indian Legislature. It 
has not been argued before us and need 
not perhaps be hero ' debated in view of 
nearly 40 years unquestioned practice, 
that the extension was in this particular 
matter ultra vires of the Indian Legis* 
lature, Bub it has been pointed out by 
Markby, J., in Feda Honuen, In the 
matter of the petition of (17) that special 
powers such as those granted by Cl, 36, 
of the Letters Patent, would nob, though 
general powers such as those merely re- 
peated by Cl. 39, of the Letters Patent 
would, be subject to the legislative powers 
of the Government of India. His view 
was that the provisions of Cl. 44, of the 
Letters Patent merely referred to the 
powers specially reserved to the Legisla- 
tive Council of the Government of 
India by Ss. 9, 11 and 13, High Courts 
Act 1861, in derogation of the general 
limitations of their powers prescribed by 
Cl. 0, of the proviso to S. 22, Indian 
Councils Act 1861. That view would 
appear to have been nocepted in the 
subsequent case of Empress v. Burak 
(18) by the Full Bench of the Calcutta 
High Court but not to have been brought 
to the notice of the learned Judges in 
the latest case of Mathura Sundari Dassi 
V. Haran Chandra Shaha (16) before 
the Calcutta High Court, lb would ap« 
pear to me that the views expressed by 
Markby, J., would require further and 
particular investigation should further 
conflict arise between the provisions of 
the Letters Patent and enactments of 
the Legislative Council of the GoYero- 
ment of India. 

(The appeal come on for final hearing 
before Shah, J., who on 27th October 
1918 delivered the following judgment,) 

Shah, J. — In consequence of the 
difference of opinion between Beaman 
and Heaton, JJ., the following point of 
law has been referred to me for decision 
under S. 98, Civil P. 0: 

** Wbeihoc a plaintiS, Viho has obtained a 

(17) L1876-761 1 Cal. 4S1. 

‘ {18) [1077-78] 3 Oal. 68 (F.B.). 


decree in bis favour in the trial Court aud gonej 
into pos*ie?^?iuu under it, and has been put out| 
of possession under the decree of the first Court) 
of appeal reversing the trial Court’s decree (no 
claim for restitution baviog at this stage been 
preferred against him by the defendant), and 
who Las succeeded • in the Court of second ap- 
peal which has restored the judgment of the 
trial Court can claim any benefit under S. 144 
in respect of the time he «as dispossessed bet- 
ween the decrees of the first and second appeal 
Courts.” 

I am of opinion that the plaintiff can 
claim such benefit under S. 144, Civil 
P. C. The words of the section are plainj 
and cover the case of the plaintiff claim-j 
ing tbe benefit of the section under the 
circumstances stated in the point of re- 
ference. I do not quite follow the signi- 
ficance of the parenthetical clause in the 
question, viz., 

** no claim for restitution having at this stage 
been preferred against tbe defendant.'* 

It probably refers to such claim for 
restitution in the form of compensation 
under the intermediate decree, as has 
been mentioned in the judgment of 
Beaman,!. The defendant however in 
recovering back the possession under the 
intermediate decree did make a claim for 
restitution, though not for restitution 
by way of compensation. In the view I 
take of the point it makes no difference 
whether the defendant did or did nob 
make a claim for restitution in any sense 
under the intermediate decree. The sec- 
tion provides that tbe Court of first 
instance shall, on the application of any 
party entitled to any benefit by way of 
restitution or otherwise, cause such res- 
titution to be made as will, so far as 
may be, place the parties in the position 
which they would have occupied but for 
such decree as baa been rpversedi and for 
this purpose the Court may make any 
orders, including orders for the payment 
of damages or compensation, which are 
properly consequential on such reversal- 
The words **any party*' include a plain- 
tiff and cannot be interpreted as meaning 
a defendant only. The plaintiff claims 
to be entitled to a certain benefit in 
virtue of the decree in second appeal and 
is entitled to be placed in the position 
which be would have occupied but for 
tbe decree of the Court of first appeal 
which was reversed; and on his applica- 
tion the Court may make an order for 
damages or compensation properly con- 
sequential on such reversal suited to the 
circumstances of the case. I am unable 
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ko see how the plaintiff's application for 
damages or compensation can ho pro- 
perly held to be outside the scope of tl»o 
section, having regard to tlio words of 
the section, which are plain, and which 
I am bound to read in their ordinary and 
natural sense. It may be that the sec- 
tion includes some oases, which may not 
be oases of restitution in the ordinary 
acceptation of the term; and it may be 
that if the words of the section were not 
clear, there may be some ground for re- 
fusing to treat them as cases of restitu- 
tion. But where the legislature has 
adopted a comprehensive phraseology, E 
do not think its scope could be properly 
curtailed by reference to any principle, 
which, though simple and uniform, yields 
the result that 

" in no casa can a plaintiff ask for restitution or 
anj of its concomicaot modes under S. lil." 

contrary to the words of the section. If the 
legislature intended that S. 144 should 
not apply to a plaintiff in any case, the 
words “any party” could not have been 
appropriately used. It may ha that the 
plaintiff, who has .obtained a decree in 
his favour for ‘the first time in second 
appeal or after having obtained it in 
either of the lower Courts has not pro- 
ceeded to execute it, may not be able to 
take advantage of S. 144. But that is 
no ground in my opinion for holding that 
the plaintiff, who has obtained posses. 
sioD in exeontion of the decree of the 
trial Court and is subsefuently dispos- 
sessed under the decree of the District 
Court, cannot claim .the benefit of S. 144, 
if finally the decree of the District Court 
is reversed, and it is found that his dis- 
possession under it was not justified. 

It is contended by Mr. Abhyankar for 
the defendant, first, that when the plain- 
tiff finally obtains a decree in his favour, 
he can execute it under S. 47 and that 
to such a case S. 144 has no direct and 
natural application; and secondly that 
when the plaintiff obtains the final de- 
cree, it is open to him to ask the final 
Court of appeal to make proper provision 
in the decree for such relief as he may 
be entitled to by way of interest, damages 
or compensation in consequence of an 
erroneons decree of the lower Court, and 
that it is an ai iitional ground for hold- 
ing that 3. 144 is not intended to apply 
to the ease of a plaintiff, who can get 
the necessary relief by the terms of the 


dooroe and bv oxoouLion iimlnr 47 
Civil P. C. 

I do not think that those consi lora- 
tions can justify tlie conclusion tliat 
S. 144 cannot apply to a plaintiff at all. 
It may bo that to a largo oxtont the 
plaintiff' miy bo able to secure the roliof 
given him h.v the final decree by an a|)- 
pUcabion under S. 47. But the circum- 
stance that withiii certain limits tlio 
ground covered by Ss. 47 and 144 is 
common as regards a plaintiff under cer- 
tain circumstances, affords no basis for 
holding that there can be no ground open 
to the plaintiff under 3. I l l which is 
not covered by S. 47 of tbo Code. 

As regards the coubontiou that as the 
relief may be given by the decree it can- 
not be claimed under S. 144, I tliiuk it 
must be disallowed. It may be possible 
in some ca^es for the Court in second ap- 
peal to make provision for such relief as 
the plaintiff claims in the proseub pro- 
ceedings. But it is possible that in 
many cases, whether the provision is 
to be made for the benefit of the plaintiff 
or the defendant, the Court may nob 
make any such provision for various 
reasons. At the time of passing the de. 
cree the Court is chiefly concerned with 
the adjustment of the rights of the 
parties without any reference to the 
rights arising in conse^^uence of the 
change of possession during the pendency 
of the litigation under the decree, under 
appeal; and it may not be possible always 
for the Court to determine matters which 
are properly determinable under S. 144. 
Thus the absence of any such provision 
in the decree is not necessarily a ground 
for refusing the relief .under S. 144. It 
may be that where the Court, while 
passing the decree, has adverted to any 
particular point covered by S. 144 and 
refused to grant relief on that point, any 
application under that section for the 
same relief will be refused. Bub such a 
refusal would be based on a different 
ground altogether; and the absence of 
any relief on the point, which it may be 
possible to provide for but has not been 
in fact provided for in the decree, is not 
a ground for holding that S. 144 cannot 
apply to the case of a plaintiff. The 
plaintiff, in my opinion, is entitled to 
.apply, and when the application comes 
to be considered on its merits, it will be 
open to the defendant to establish, if he 
can, that the particular relief which the 
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(•'iiiiii!' i- (1ot;nilL-lv rnfi’-o^l hy 
tht' r«--inA 'lec'ee._ 

< >11 ! I , 'I' I < >ili i'l • I l'ol<l t W'it tiA0 A|^- 

’ll .if ibo i.biintilV for .ui onlor for 
tho in\ iii’Mit of .lamiises or cor:iiienaAtioa 
from tho <lato of lU-^i’osse.^sion uii.lcr the 
.lecioQ of tlio Ib.iituot Court uulil tbe 
ilntr of Mil' resforatioii of tliat posse3=»ion 
iiiitl.T 1 !u 5 lU'croo ill sncond appeal ro- 
vcrsin'{ t,lia clecvcc of llie Di^trici Court 
i= cl only within the pcojio of S. H I • _ 

I liavo DothinS to <lo at this stage with 
the iiiuiits of tho claim, an'l express no 
opinion wliatevor thereon. It will be for 
tho lower Coni t to determine whether 
under tho circumstances the id iinlitt lias 
liiiide out any case for an order for the 
payment of 'damage.s or compensation pro- 
perly conserpieiitial on tho reversal of the 
ricoreo. I agroo with lleiton.-T., tluit 
this appeal should he allowed. Tlic re- 
sult of allowing the appeal is tliat the 
orders of the lower Courts are set aside 
ami tho application is romaudc.l for dis- 
posal by the Court of lirst instance ac- 
coriling to law. Costs to be costs in the 
application. 

The cnnseijnential order, which I make 
is not stated in terms in the judgment of 
Heaton. .T.i ami there is no rule as to the 
lirocedure to ho followed when the deoi- 
sion of the point referred to a Judge 
under S. 9H is not sutlicient by itself to 
dispose of tho appeal completely but 
when some further order becomes neces- 
sary for tho proper disposal of the ap- 
peal. Tho practice under the Code of 
18H2 cannot afford any assistance, as 
under the old S. 575 the appeal, and not 
only the point of law, was to be decided 
by the Judge or Judges to whom the re- 
ference was made. Under these circum- 
stances, as the order is consequential. 1 
have consulted Heaton, J., about it, and 
he agrees tliat that is the order which he 
would have made if he had been able to 

dispose of the appeal. , 

This case illustrates the desirability 
of making definite rules regulating such 

references. , , , 
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Hindu Low — Succession — Sister — Fud sis- 
ter is preferred lo half-sister. 

tho Mitaksbara a< between a full si??cr 
and a balf-Mster thR former is the jr'^ferennal 
heir to iicr deceased brother. ll* H 0 2J 

S. Y. Abhija]ikar and S'. B- Gokhale 
for .\ppoUant. 

^ilkant Atmaram — for Respondent. 
Judgment. — The question of law 
arising in this second appeal is whether 
as between a full sister and a half-sister 
tho former is the preferential heir or 
both of them are heirs to their deceased 
brother under the Mitakshara. Both the 
lower Courts have answered it in favour 
of the full sister. In support of the case 
for the half-sister it is urged that neither 
in tho Mitakshara nor in the Vyavahara 
Mayukha is any preference shown to the 
full sister over the half-sister, and that 

tho preference of the whole to tho ha - 
blood under the Mitakshara is confined 
to brothers and nephews, as pointed out 
in Samat V. Amra (1) and VUhalrao v. 
Bamrao (2). There is apparently no de- 
cided case in this Presidency directly 
bearing on the point. The position of 
the sister as an heir has been considered 
in several cases, and it is not disputed 
before me that under the Mitakshara as 
under the Mayukha the sisters would be 
heirs, and tliat they would come in after 
the grandmother. The ground upon which 
the sister has been assigned this place as 
an heir under tho Mitakshara has been a 
matter of sorao controversy and differ- 
ence of opinion, as tho judgments in 
Sakharamsadashiv .4f//u7far/ v. Sitabai 
(Z), Eesserbae V. Valab Baoji (4), ilulji 
Purshotiim v. Curxandas Batha (5) and 
Bhagjcan v. Wiinibai (6) would show. 
The question, wliich I have to consider 
relates to tho preference of the whole tn 
the half-blood, whatever the position of 
sisters as heirs may be in competition 
with other relations. 

It is clear that Yijnanesvara does not 
refer to sisters in his commentary relat- 
ing to the order of succession; and the 
ground upon which her position as an heif 
is determined may have some bearing np- 
on the present question. I do not think 
however that it U neosssary to discuss 
those grounds. It is clear that if the 

(1) lie!5ll 6 Bom. 394. 

(2) (19C01 24 Bom. 317. 

h3) 118781 3 Bom. .353. 

(4) 11S791 4 Bom. 188. 

(5) U9001 24 Bom. 568. 

(6) 1.1908] 32 Bom. 300. 
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word “livothers” (bhvatra) used in Yajna- 
valkya's text and in blio connm’Dtarv is 
interpreted as includinf* sisters, the !iaU- 
aister will have no case. In tl\:vt case she 
will oome in after the full sister us tlio 
half brother conies in after the full 
brother. I do not think that tliac inter- 
pretation can be guessed against the half 
sister, since it has been practically 
rejectedin determining the sister's posi- 
tion as an heir under the Mitaksluvra. 

Quite independently of this interpre- 
tation, Vijnanesvara gives a clear indica- 
tion that the question of preference 
arising in this appeal must he determined 
by the tost of propinquity: and according 
to that test the sister is tlie preferential 
heir. In dealing with the case of parents, 
Vijnsnesvara applies the test of propin- 
quity and it is significant tliafc lie treats 
the mother’s propinquity as of aspecicilly 
high order, and gives her a place before 
the father in the list of heirs (see Mitak- 
sbara, Ch. 2, S. 3, [laras. 3, 4 and 5; 
Stokes’ Hindu Law-Books, i*p. 442-443). 
In dealing with the case of brothers he 
gives preference to brothers of the whole 
blood on the strength of the text, which 
he cites in discussing the case of "the 
mother, vix., “to the nearest sapinda the 
inheritance belongs". He prefers the 
brothers of the whole blood, “since those 
of the half-blood are remote through the 
difference of the mothers" (see Mitak- 
shata, Ch. 2, S. 4, para. 5; Stokes’ 
Hindu Law Books, p. 445). There is no 
reason whatever why the same reasoning 
should, not apply to tlie case of sisters. 
It is also clear that according to Vijna- 
nesvara's definition of sapindaship given 
in his commentary on verse No. 52, 
Aoharadhyaya, the full sister would be 
the nearer heir: and his s^^cific applica- 
tiou of it to the case of •'Drobhers shows 
that the same view should prevail in the 
case of sisters. 

In the Yyavahara Mayukha there is no 
reference in terms to the case of a half- 
sister though the case of ‘sister’ is speci- 
fically dealt with. Nilkantha does not 
accept Vijnanesvara’s view as to the pre- 
ference to be given to the mother over the 
lather. But his preference of the whole 
to the half-blood is more marked than 
Yijnanesvara’s in the case of brothers, as 
he assigns a much lower position to half- 
brothers in the list of heirs. Thus Nil- 
kantha's view, so far as it goes, sup- 
ports the conclusion in favour of the full 


sister ImsoiI on tlio M it .iksliui a No 
doullt nildor lllO MuillkllU t.llO :i';ci(!i.ily 
of prol'orring lu'r us an lu.'ii' to a IilH- 
hrothor might arise, if ber pnul i' >u , ; in 
lieir is doteiinimsl liy (vc-atiiig luvr t-i 
included in Ibo wor-l Vidn;’ used li\ 
Nilkantha in diacussing I, ho si^toi pKoo 
as an hoir. Tliat coixidoration hi>v.i.'\oi- 
is not relevant to t!ic pvi.-sonb i>oitit. 

It is hardly necessary to go l)ey<')trl 
those two liooks to justify the conclusion 
in favour of tho full sister. .\s tho Nir- 
nuva Sindhu and the Oharma Sindhu are 
works wliich may be referred to. I may 
point out that in determining the order of 
persons entitled to perform the shra'llis 
both Kainalakura Bliatta and Kusbinatli , 
the respective authors of tlie two treati.sos, 
mention the full and lialf-sisters an I give 
preference to tho full sister. T have 
quoted the relevant passages" from these 
books for easy reference in a foot-note. 
I do not wi.sli to lay undue emphasis on 
these opinions. Bub they are valuable 
as referring specifically to the relative 
position of full and halt sisters in the 
matter of performing tlie sliradhs. I liave 
not been able to find any rel'erence to tho 
full and half sisters elsewhere, fn 
Kesfierbai v. Valab llaoji (4) at p, 207 

*Izi the abseoce of a brolbor'^^ son. shradbs wil 
be performed by the following relatives ia 
tbU: order father, mother, idaughlerMivluw, sister 
aod sister's son bnenuse these relatives succeed 
in IhU very order to the property (if any) left 
by the deceased. Katyayaoa has livid down in 
his work known as 'Madaii Ratna' that “the 
obsec)uic3 of a brother can \>i per formed both by 
hts elder sister as well as by the younger sister. 
In tho absence of a full sister » a step-sister is 
entitled to perform the obsequies, and failing 
both, the soQSol a full sister»aod io their absoucc 
the sons of a etop'sister will (perform the shradhs) 
— Nirnaya Sindbu — {published by tbe ^irnaya 
Sagar Press, *2od Edn. p. 273, or the odillon 
published by the same press with tho Gujarati 
translation at p. 573J. 

As between a fulpbrothor aui a half-brother, 
th3 full (and not the half) brother has the pro- 
. ference. If however thero is uo full brother, the 
half-brother will perform (tbe shradhs). Failing 
a brother, the nephew, and as among nephows 
also, a full brother's son will have the preference. 
If there is no nephew of full blood, the nephew 
of half blood shall offer the funeral cake. Fail- 
ing a nephew, whether of full blood or half blood, 
the father, and failing him, the sister shall per- 
form them, and among sisters, the same rules as 
to preference of full blood over half blood will 
apply— Dharma Sindhu—f published by Jaaar- 
dban Mahadev Gurjar, in tbe same press, 2Dd 
Edn., p. 2B2. or tbe edition published by the 
same press with the Gujarati translation at 
p. 485). 
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of tbereport Sir Michael Wesfcropp, C. J., 
ha:> ohserveJ tl):i t 

The N inlay a Simllui, which specially names 
the half--ls»ur as nniitlfH lo rank (in iho perfor- 
in a i:ce of ror^'iiion ii'F. whence her heirship may 
bo iijfermh, places her after, not on a level 
With the si>ter.*’ 

Ijookiiif; at the rjuestion from the point 
of view of tho recognition of the rights of 
the sifter as an heir, on the grouinl of 
positive accei)tance antj usage after Vij. 
nanesvara wrote liis commentary, there is 
no reason to suppose that there has been 
any positive acceptance or usage in favour 
of ignoiing tlie ilistinction ^Yhich exists 
between siaiers of the whole and the 
half-blood. There is nothing in the re- 
ported decisions to countenance such a 
view, and the fact that the distinction is 
undyubtedlv recognized in tlie case of 
brothers and nephews and that it is re- 
ferrs-d to specifically in relation tosij^ters 
in such modern works as the Nirnaya 
Sindhu and the Dharma Sindhu is un- 
doubtedly against the possible suggestion 
that tho distinction between the whole 
and tho half-blood is not recognized in 
piactice by the Hindu community as 
regards the sisters. 

Lastly, it is urged on the strength of 
tlio observations in Samat v. i4wira. (l) 
and Vtthalraov. Ramrao (2) that the pre- 
ference of whole over the half-blood is 
confined to brothers and nephews. In 
neither of those decisions is the case of 
sisters referred to; and the decisions 
relate to male relations who come in as 
heirs after the sisters. The case ofeisters 
is really indistinguishable from that of 
brothers so far as the test of propinquity 
is concerned. Wostropp, C. J., in dealing 
with the point that arose in Samat's 
ease (l) observes that in the Mitaksbara 
and the Mayukba there is no distinction 
made on tbe basis of the full and half- 
blood relationship except in the dase of 
brothers and brothers’ sons. I cannot 
believe that in making the above obser- 
vation in Samat's ense (l) Sir Michael 
Westropp had any intention to express 
a dis-'^ent from the opinion which he had 
expressed in Kesserbat's case (4) as to the 
full and half sisters, and to which I have 
referred above. Besides in that case the 
question of preference among sapindas 
of the same degree of descent from the 
common ancestor did not arise. Bven 
according to the test adopted in Samat's 
case (11 that tbe nearest Gotraja Spinda 
succeeds, the fall sister would be the 
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nearer heir. It is hardly necessary to 
refer to the grounds mentioned by Nil- 
kantba in determining the sister’s place 
as an heir next after the grandmother, 
relating to her having both sapindasbip 
and gotrajatva. though there may be no 
community of gotra (sagotrata). But 
I prefer to distinguish the case on the 
ground that the present point is not de- 
cided there and the ratio decidendi does 
not involve tlie result that there is no 
distinction to he made between the full 
and half-sisters. As regards Vithalrao’s 
case (2), it is not possible to treat it as 
deciding or expressing any opinion as to 
the present point. Sir Lawret ce Jenkins, 
C. J., has based his decision on the prin- 
ciple of stare decisis and Banade, J.’s. 
observations have reference to relations, 
who according to decided cases come in 
after the sisters. His observations re- 
lating to ditferenb kinds of propinqnity 
have DO application to the case of sisters, 
wbiob, as I have already stated, is not 
distinguishable from that of brothers so 
far as the difference between the whole 
and the half-blood is concerned. 

In the view I take of these two deci- 
sions, it is not necessary to consider the 
argument uiged on behalf of the first 
respondent (i. e , the full sister) that the 
decisions in Ganga Sahai v. Kesri (7), 
Sham Singh v. Kishun Sahai (8) and 
Nachiappa Oouden v. Bangasami Go^n- 
den (9) require that the view taken in 
Vithalrao v. Ramrao (2) should be re- 
considered. Tbe argument is that, as 
pointed in Ganga Sakai's case <7) : 

"tbe preference of tbe whole bl )od ... is oon* 
fined to members of tbe i>nme claims, or, to use 
the laDBUnge of tbe Judge's of the High Conit ia 
Suba Singh v. Sarnfiraz Kiinioar (lO), to 
‘eapiodes of tbe same degrees of descent from 
tbe common ancestor.’ " 

If it had been necessary to examine 
this argument and to re- consider the de- 
cision in Vithalrao's case (2), I should 
have referred this appeal to a Division 
Court. As it is, I feel no difficulty in 
deciding the point in favour of the foil 
sister I need hardly add that if Ganga 
Sakai's case (7) is to be accepted as over- 
ruling Vithalrao v. Ramrao (2), as to 
which I express no opinion, I should not 
consider any independent examination of 
this point necessary at all, as in that 

{7/ A. I. R. lai^ p.C. 81=37 AU. fii6=42 I. A- 
177=30 I O. 265 (P 0.). 

(8) L19071 6 C. L. J. 190. 

(9) 119151 26 I. C. 757. 

(10) 11897J 19 All. 215 (P.B.). 
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event Ganga Sahai's oiise (7) vvoaM Fottlo 
it in fovotir of t\ie full sistore. I have 
thought it necessary to cxainino the point 
with reference to the sister’s position as 
an heir in this Presidency, in consecjuence 
of the decisions in Sainat v. Aviro (l) 
and Vithalrao v. Romrao (2) quite apart 
from Ganga Sahai'f: case (7). I there- 
fore confirm the decree of the lower 
appellate Court and dismiss the appeal 
with costs. 

G.P./r.k. Appeal dismissed. 
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Marten, J. 

Ehemchand Issardas — Plaintiff. 

V. 

Khairuddin Ranglahi — Defendant. 
Original Civil Suit No. 355 of 191R, 

Decidel on 15th February. 19 19. 

Civil P. C, (5 of 1908). O. 35, R. 4— Inter- 
pleader suit — Both claimants absent— Pro- 
cedure to be followed stated — Plaintiff 
should be discharged after crediting the 
balance after deducting his costs. 

Where io an ioterpl-Hder Fuil both the claim* 
ants fail to appear, the proper course for the 
Court is to follow the procedure laid d<'WQ in tbe 
Brst part of R 4 (Ij. 0.35, Civil P C., and to 
decUto that >he plaiotiO is discharged from all 
liability to tbe defeodauts in respect of tbe mo- 
ney claimed, award him his co-ts, dismiss him 
from tbe suit and direct that after getting bis 
taxed costs be must fay the balance of tbe 
money in his hands into Court to tbe credit of 
the suit. ‘JP IG C l] 

Tbe order might further provide that it is to 
be without prejudice to au 7 claim that tbe de- 
fendants or e thee of them for payment out of 
Court, or alternatively that the suit may pro- 
ceed in tbe names of one them as plaintiS in place 
of the original plaintiff or alternatively that an 
issue be directed to determine the rights of the 
two defendants inter se. [P 16 C 2] 

M. C. Setalwad — for Plaintiff. 

Judgment. ~ This is a very curious 
case. It is an interpleader suit brought 
by the plaintiffs but neither of the two 
defendants. claimants appears atthe trial. 
Defendant 1 has not eutered an appear- 
ance at all in tbe suit. Defendant 2 did 
appear by a solicitor in the suit but has 
not appeared at the trial. The question 
therefore that arises, assuming the pldn- 
tiffs make out their case, is what relief 
the Court ought to grant. The facts 
very shortly are these: the plaintiffs 
are commissioD agents, and in July 1917 
they received instructions from defend- 
ant 1 by telegram to sell 112 bales of 
cotton which were being consigned to 
> the plaintiffs through defendant 2. They 
were also instruoted to honour a hundi 


for Rs. 12,000 which tho ilcfondiinls or 
ono of fliom wore to tlraw on -l.lio phiiii- 
tilts. The cotton nrrivo 1 :inil v.ns riiil\ 
sold and tho hmnli was hoiioiirel niiil 
paid by the I'laintitfs. After doinff all 
that, and after giving crolit for the aato 
proceeds, and after tlobifirg tlio fiaifcios 
with the hnndi, there remains a halanco 
of Rs. 2.558-2 7. which tho j>laiiitif'fs 
admit are duo from them. Now what 
has happened is this: fcliat dei'endant 2 
claims that he was really tlie pledgee of 
the goods, that he was really the con- 
signor to the plaintiffs, and that as bet- 
ween himself and defendant 1 he ouglit 
to receive the balance of tlie purchase 
monev. A reference to Daniel's Chan- 
eery Practice, Vol. IT, Edn., 7 p. 1275, 
shows that interpleader was origi- 
nally a remedy in tlie equity Courts and 
was begun by a bill of interpUader. 
Suhseqiiently by statute interpleader 
was extended to the Common law Courts 
and was later on amplified and is now gov. 
prned hv the Rules of the Supreme 
Court which will be found in R. S. C 0. 
57. Those rules are somewhat to the 
same effect as the provisions as to inter- 
pleader embodied in S. 88 and in Sch. 
1, 0. 35. Civil P. C. 

Mr. Setalvad has not referred me to 
anv of our Bombay High Court rules, 
dealing specifically with interpleader. 
As far as my recollection goes, I do not 
think we have any rules modifying what 
is to be found in the Civil Procedure 
Code. One knows that interpleader is 
rather a technical subject, and that it is 
not always open to the parties to obtain 
relief by way of interpleader. I have 
not had the benefit of any argument on 
the point, but, as far as I can see, the 
plaintiffs have, according to the practice 
here, properly taken their proceedings by 
plaint. Proceedings by originating sum- 
mons do not appear to be open to them,, 
as would be the case in England. There- 
fore, as far as I can see, this is a case 
where, within the meaning of S. 88, two 
or more persons claim adversely to one 
another thesame debt from tlie plaintiffs. 
.1 think therefore the suit has been pro- 
perly brought. The evidence in support 
of it is in order and therefore, as far as 
the plaintiffs are concerned, I think they 
have done all they can. Now comesthe 
question, what course I ought to adopt? 
Turning to O. 35, R. 4, it provides 
that 
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At fir-i the (\>nrl may (a): declare 

tint fluitiUff di-rharsod from all liability 
to th«* in of tlje thing claimed , 

award hi?n hi- r -»nd di<cmi-^ inm from the 
suit; or (hi if it tlii ni > t liat, jn-tice or con vonionce 
so rc'ii.ir* . rtfiin all parties until the final 
di il >'( the suit. 

'L'hcio aro also certain 'other alterna- 
tives. I’ivLt ( 2 ), if 1 find that the 

admission of tlio parties or other evi- 
flciiee onahle mo to do so. T mav adjudi- 
cate the titlo to the thini; claimed. Or 
a^ain under suh.ll. (3) if T find that the 
admission of the parties do not enable 
mo So to adj'idicate. then f may direct 
issues to he framed and tried, and can 
proroOil to try the suit in the ordinary 
manner. I'hat is all very well, when 
tliore are two claimants before the Court, 
hut in fart I have got neither the one nor 
the other. I cannot po«sihlv try an 
action where I have got neither the 
plaintiff nor the defendant, nor, on the 
other hand, c-in I adopt the course of 
merely dismissing the claim of one or 
dismissing the claim of the other. There 
Is money in the hands of the plaintiffs 
which admittedly does not belong to 
them. Therefore I must make some 
order which will jiut matters in trim 
for the due disposition of thir sum and 
for its custody meanwliile, and which 
will at the same time give a complete 
discliarge to the present jilaintifl's. Mr. 
Setalvaci did refer me to one case of 
Eveleigh v. Sulisbur;/ (l). It was an in- 
terpleader suit and there neither the 
plaintiff nor the claimant appeared. It 
was the case of a sheriff having seized 
certain goods, and there the'Court simply 
directed so much of the goods to be sold 
as would satisfy the sheriff’s charges 
and directed the sheriff to abandon the 
rest of the goods. In other words it 
directed the sheriff to withdraw after 
realizing his charges. T cannot take that 
course here, hocanse I cannot put matters 
in statu quo as was done there. I must 
make some order as to what is to be done 
with the moneys in the hands of the 
plaintiffs. 

On the whole I think that the proper 
course will be to follow strictly the first 
part of K. 4 (l), O. 35 and to declare 
that the plaintiffs are discharged from 
all liability to the defendants in i-espect 
of the money claimed, award them their 
costs and dismiss them from the suit, 
and treat this as the first hearing. Then 


I will direct that the plaintiffs afterj 
getting their taxed costs must pay the, 
balance of the Rs. 2,558 into Court to; 
the credit of tbissuit. Then the order' 
will provide that it is to be without pre- 
judice to any claim by the defendants or 
either of them for payment out of Court, 
or alternatively that the suit may pro- 
ceed in the names of one of them as 
plaintiff in [ilace.of the present plaintiffs’ 
or alternatively tliat an issue be direo-* 
tel to determine the rights of the two 
defendants inter se. I think tlie order 
may also say, to make it quite clear, that 
this should bo treated as an order at the! 
first Iiearitig under R. 4 (l) (a), 0. 35, 
Civil P. C. Then Mr. Setalvad said he 
would also like to liave an injunction. I 
do not know that he really requires an 
injunction, but certainly one of the de- 
fendants has threatened the plaintiffs 
with proceedings, and I think it may 
properly form part of the order that on 
payment into Court of the balance the 
defendants and each of them are to be re- 
strained from taking any further or other 
proceedings against the plaintiffs in rela- 
tion to the suit goods or the proceeds of 
them. I think that really deals with the 
points. My order will therefore be: 

Direct plaintiffs’ costs to be taxed and 
paid out of the Rs. 2,o5S in plaintiffs' 
hands. Direct balance of Rs. 2,558 to 
be paid to the Accountant-General to the 
credit of this suit. Declare that on such 
payment plaintiffs will be discharged from 
all liability to defendants or either of 
them in respect of the suit goods or the 
proceeds thereof, and, direct that there- 
upon tbeplaintiffs'be discharged from this 
suit and that defendants and each of 
them be thenceforth restrained from 
taking any further or other proceedings 
against plaintiffs in respect of said goods 
or the proceeds thereof. This order to 
he without prejudice to any claim by de- 
fendants and either of them for payment 
out of Court or for the suit to proceed in 
either of tlieir names as plaintiff or for 
an issue to be tried. This order to be 
treated as made on the first hearing un- 
der O. 35. R. 4 (1) (a). Civil P. C. Li- 
berty to apply. The draft decree is to 
be submitted to me before it is passed 
and entered. Notice of this order- is to 
be given to both claimants, defendants 
1 and 2. 

G.p./r.k. 


(1) [1836] 3 Bing. (n. s.) 298. 
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Sit An, J. 

on difference between 
TIkaton and Hav\vabi\ JJ. 

Shankar} al Tapi das — Appellant. 

V. 

Secy, of State — Respondent. 

First Appeal No. 180 o( 1915, Decided 
on 18th December 1918, from decision of 
Dist. Judge, Broacli, in Suit No. 5 of 
1914, 

Bomb&y Summary Settlement Act (7 of 
1863) — Grant — Original ruler’s grant to 
mosque continued subiect to some quit rent 
— Stipulation that no enhancement would be 
made on condition that managers remained 
loyal — No assessment held could be levied 
even if the lands passed to stranger and ceas* 
ed to be mosque property. 

The plaiatif! sued to establish a claim to bold 
certain land partially exempt from land revenue 
as endowment property of a mosque. He de* 
rived bis title from a previous purchaser from a 
previous manager of the mosque. Originally the 
land was granted for the purposes of the Juma 
Masjid at Amod by tbo then Mahomedaa ruler 
of the Province. In 1679 the land was 'brought 
under the summary settlement, when an an* 
nual quit rent was imposed and a sanad was 
issued to the manager of the mosque which, after 
reciting the above fact, provided; ''that the said 
land, subject (in addition to salami or other pay* 
meats which may have been hitherto levied; to 
the payment to Government of an annual quit 
rent of Rs, 17*8*0 only, shall be continued for 
ever by the British Oovernmeot as the endow* 
meat property of the Juma ^Usjid at Amod with* 
out increase of the said quit rent but on condi* 
tion that the managers thereof shall continue to 
bo loyal and faithful subjects of the British 
Govornmont." The defendant pleaded that as 
the land had practically ceased to be the endow- 
ment property of the mosquo, it bad become 
liable to full assessment to land revenue. The 
suit was dismissed and the plaintiS appealed to 
the High Court: 

Held', that the settlement in question was 
govoroed by the Bombay Summary Settlement 
Act 7 of 1663, that the terms of the sanad point* 
ed to the conclusion that the land need not con* 
tinue to be the property of the mosque to enable 
the holder for the time being obtaining the 
benefit of the exemption from assessment, and 
that the Government did not get any right 
under the sanad to levy the full assessment even 
when the property ceased to be the endowmeot 
property otherwise than by a lawful alienation. 

[P 22 0 2, P 23 O 1] 

S.Y, Abhyanka — for Appellant, 

S. S. Patkar~toT Respondeat. 

FACTS appear from the following 
udgmenb, dated 14th August 1908. 

Heaton, J.— The plaintiff, a Hindu is 
the holder of certain lands which were 
oaoe the eadowment property of the 
Juma Masjid at Amod, and he claims to 
bold these lands at a quit rent much less 
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tiian the frill assessment on f.lio lands. 
The Oollectoi, prosumahly hocauso ho 
found that the lands liad in fact ceased 
to be the endowmorit propoity of tlio 
niosiiue, levied fdio full assessment from 
the plaintiff. The latter bein^f a«{,M iev 0 d 
sued to recover the excess moneys levied 
and for an injunction restraining the 
Collector from levying in the future more 
than the quit rent stated in tire sanad 
conferring the lands as endowment jno- 
perty. Ilis suit was dismissed and he 
has afipealed to this Court. Tire ques- 
tion involved is a very easy one to state, 
a difficult one to answer. Is tire Collec- 
tor right in levying the full assessment? 
The land in question is cultivable assessed 
land. To go back to lirst principles: the 
land is liable to pay land revenue, for 
this is provided by S. 45, Land Revenue 
Code. The assessment for land revenue 
has been fixed and having been fixed “it 
shall bo levied," for that is the law laid 
down by S. 100, Land Revenue Code. 
There are, of course, exceptions to the 
general propositions comprised in Ss. 45 
and 100; but the only exception which 
has any application here is that stated 
in S. 52, Land Revenue Code. It is pro- 
vided by S. 100 that; 

“in fixing the assossincot regard shall bo had to 
the requirements of the proviso to S. 52 ” 

The proviso to S. 52 runs as follows: 

"Providedahat in the case of lands partially 
exempt from land revenue, or the liability of 
which to payracul of land revenue is subject to 
special conditions or restrictions, • respect shall 
bo had in the fixing of the assessment and the 
levy of the revenue to all tights legally subsist-' 
ing, according to the nature of the said rights.” 

As the result of prolonged argument 
the conclusion reached was this, that the 
question now is whether the plaintiff has 
a legal right to hold the lands subject 
only to the payment of assessment as 
stated in the sanad. If he has. then the 
case falls within the proviso to S. 52 and 
that legal right must be respected in 
levying the assessment. It is, of course, 
for the plaintiff to show that he has this 
legal right. He seeks to do this in two 
ways, first: by putting the sanad before 
the Court and contending that the sanad 
gives the legal right in question to whom, 
soever thereafter is owner of the lands. 
Secondly, he seeks to do it in virtue of 
the sanad together with proof that he 
is the lawful owner of the lands and 
holds them according to the purpose of 
the sanad. Undoubtedly the plaintiff 
is the holder of the lands and I will as- 
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sume that he is now the lawful owner, 
for he claims that he has become the 
owner and on the evidence adduced we 
must tal<e it as between the plaintiff and 
the defendant that the former has ac- 
(juired a lawful title, at least by adverse 
possession if in no other way. We are 
not hero concerned with the question 
whetlior a suit could be brouglit on be- 
half of the mosque to recover the land. 

I will deal with the second part of the 
proposition, that being the lawful owner 
of tlic lands the plaintiff is entitled to 
bold them at the assessment stated in 
the sanad, because he holds them accor- 
ding to or at least not contrary to the 
purpose of the sanad. I will not discuss 
the evidence, it is fairly set out by the 
District Judge in his judgment. It does 
not suggest in any way that the plaintiff 
is the proper and lawful 'alienee of the 
endowment lands. If he were, it may 
be that he would have an irresistible 
case. As a fact tire plaintiff in all pro> 
bability holds as a spoliator of the en- 
dowment or as the successor of such a 
person. 

The original alienation must have been 
in all probability a wrongful alienation 
or in other words, a breach of trust and 
the alienee must have been a spoliator, 
for alienations of this kind, as is notori- 
ous, are commonly improper. This, of 
course, is not certain, it is only a pro- 
bability but, in my opinion, it operates 
as a certainty against the plaintiff in this 
case, for he has to establish the facts he 
relies on and the evidence he bimself has 
adduced suggests an improper, not a law- 
ful, alienation of the endowment property 
away from the mosque. The plaintiff, 
therefore, fails to show that the aliena- 
tion by which he has ultimately become 
the owner of the lands was in accord- 
ance with the purpose of the endowment. 
It is fact therefore in this case that the 
purpose of the endowment has been de- 
feated. As the plaintiff is a lawful bolder 
of the lands but holds them contrary to 
the purpose of the endowment, he cannot 
claim that he holds according to the 
purpose of the sanad: for the purpose of 
the sanad is in this matter identical 
with the purpose of the endowment, un- 
less I am wrong in my opinion as to the 
first line of plaintiff’s argument. As he 
holds contrary to the purpose of the 
sanad, he cannot conceivably take the 
benefit of the sanad unless that sanad 


irrevocably deprives Government of the 
right to levy the full assessment from 
whomsoever thereafter may be the owner 
of the lands. Thus we are led to the first 
part of the two-headed proposition urged 
by the plaintiff. The sanad tuns as 
follows: 

‘‘By Act 7 of 1863 of the Bombay Legislative 
Council ... is hereby declared that the said laud 
subject (in addition to salami or other payments 
which may have hitherto been levied) to the 
payment to Oovernment of an anoual quit rent 
of Rs. 17-8*0 (seventeen aud annas eisht only), 
shall be continued for ever by the British Go- 
vernment as the endowment property of the 
Juma Musjid at Amod, Taluka Amod, silla 
Broach, without increase of the said quit rent, 
but on the conditicn that the managers thereof 
shall continue loyal and faithful subjects of the 
British Government." 

What is stated is that the property is 
to continue for ever as the endowment 
property of the masjid. But in fact the 
property has ceased to be the endowment 
property of the masjid. This is a con- 
tingency net expressly provided for. Is 
it impliedly provided for? The sanad 
was issued under Bombay Act 7 of 1863 
and was, to put it briefly, the outcome 
of an arrangement between the Govern- 
ment and the manager of the mosque. Ac- 
cording to this arrangement the lands 
were to be continued for ever to the 
mosque on payment annually of the stated 
assessment and no'further proof of title 
was to be required from the manager 
on behalf of the mosque. The purpose 
of the arrangement was to secure the 
lands in perpetuity as the endowment of 
the mosque. No power to alienate is 
conferred and there is no grant to heirs 
and assigns”. There could not properly 
be either in such a case as this, for 


either would be in my opinion wholly 
inappropriate. It should therefore im- 
ply that as soon as the purpose of the 
arrangement failed the arrangement was 
at an end. The point is no doubt one as 
to which difference of opinion is almost 
inevitable and I find it very.difficnlt 
to formulate my reasons convincingly, 
though my opinion is firmly established. 
My reasons, reduced to their briefest and 
simplest form are these: the sanadis 
intended to be a plain document for 
plain unlearned men, it is not an elabo- 
rate legal document. Its purpose, as 
would be thoroughly well understood, 
was at least this: (l) to secure the landa 
in perpetuity as a mosque endowment, 
(2) to fix an assessment in perpetuity; an 
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(3) to secure the holder of thosanad from 
any interfereoco at the hands of Govern- 
ment so long as the agreed assessment 
was paid. What would a plain unlegrl 
man say was to happen when the lands 
granted as religious endowment ceased to 
be endowment lands? Ho would, as i 
think, say without hesitation that as soon 
as the lands ceased to be endowment 
lands, the right to hold them at a re- 
duced assessment would cease also. He 
would I think imply this from the words 
of the sanad and the circumstances in 
which it was given. 

It is probable that by treating the 
sanad as a legal document to be construed 
(or it may be camouflaged) by the rules 
of English real property law, the con- 
trary result would be reached. That how- 
ever is a probability I feel ought not to 
influence me: we are dealing with Indian 
not with English property and with In- 
dian not an English document. It was 
argued that the plaintiff could succeed in 
virtue of S. 7, Act 7 of 1863 as his pre- 
decessor-in-title was the rightful owner 
at the time of the settlement. That liow. 
ever is nob proved, and the evidence sug- 
gesbs the extreme improbability of such 
a thing. It seems indeed obvious to me 
that the alienee would not be the right- 
ful owner at the date of the settlement 
for the purpose of that setblemoot; for 
his ownership, as he was a Hindu nob 
connected with the mosque would be in- 
compatible with the purpose, of such a 
settlement. It was also suggested that 
the sanad must be taken to be of the kind 
contemplated by S. 6, Bombay Act 7 of 
1863, and that therefore it must be taken 
to have contemplated the right to trans- 
fer and also the rights of assigns. But 
in fact the sanad did not do this and it 
seems bo me that having regard to the 
general law as to religious endowmonts, 
the sanad cculd not properly contem- 
plate and imply uniestrlcb^ powers of 
alienation. It was again suggested that 
the words “it shall be lawful for the 
Governor-in-Council, etc.,” in S. 2, Bom- 
bay Act 7 of 1863, 'mean that the Gov- 
ernor-in-Oouncil must, etc. If that be 
so, then undoubtedly the sanad must be 
taken to 

"guarantee the continuance in perpetuity of the 
said lands to the said holders, their heirs and 
assigns upon the said terms;" i 

and the plaintiff would be entitled to 
suooeed. Now as is well known, the 
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English words “it shall l)e lawful” na- 
turally imply the same tiling as the woril 
"may” and not flie same thing as tlio 
word 'must.” It is only in jiarticular 
circumstances that those words are given 
the ‘‘legal twist” wliiuli changes their 
meaning from the normal io the })eculiar. 
I do not think such circumstances exist 
hero. Therefore I tliiiik wo must take 
the Sanad, as T have said, as a plain docu- 
ment intended for plain men. So taking 
it, I gather from it an imidiod provision 
that the privilege of the lesser assessment 
will cease when the property ceases to 
be the endowment property of the mosque, 
unless of course it can be shown that tlm 
alienation was a lawful alienation. This 
has nob been sliown. Therefore 1 would 
dismiss the appeal with costs. As how- 
ever my learned brother and myself are 
unfortunately not agreed, our order in 
the matter must be hold over until the 
decision of the Full Bench in TihuUi 
Jouatiing v. Lakadn Dhansing (l) is 
made known. Wo are not in agreement 
in two matters. On the pleadings my 
learned brother bhinics that it must he 
presumed tliat thealienation by which the 
plaintiff's predecessor-in-tible became the 
holder of the lands was a lawful aliena- 
tion. I do not think so. The plaintiff 
in para. 4 of his plaint alleged; 

"The plaint property was bought by the an- 
cestors of Patel Punjabbai Ramd.as of Amod mote 
than CO years back and since Ibi-n continued in 
tbeir iodependeot possession and use. Pujabliai 
Ramdas p.asscd a Sanad deed of tbc property in 
Samvat 1953, Vaisak Sucl lOtb, in my favour, 
and in Samvat 1902, Maha Vad 12tli, the same 
is sold off to me. Since then the property bas 
continued in my independent possession and 
use." 

The defendant in para. 3 of his writ- 
ten statement replied; 

Tho property io suit was Dewasthan laud 
and the plaintilf and his prcdecessors-in-titlc 
have purchased it with knowledge of the nature 
of thd land and the consequent liability of tbc 
grantee to apply the income to religious pur- 
poses." 

I do not read these pleadings as con- 
taining an assertion by the plaintiff that 
he held under a lawful alienation, still 
less as containing an admission by the 
defendant that it was so. The second 
matter as to which we differ is, whether 
the sanad is to be read or not as imply- 
ing a condition. Therefore the points 
of law to be considered are: (l) Is it to 
be taken as implied by the pleadings in 
the case that the plaintiff ’s predecessor- 
^)~U9191 50 I. C. TYsTP.Xr 
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in- title l)ecain 0 tlio holder of the land^ 
l>y a lawful alienation? (2) If not, then, 
as a matter of law. does the sanad imply 
the following condition: that if the lands 
coaso to ho tho endowment property of 
the moS(iue otherwise than by a lawful 
alienation, the Government may levy the 
full assessment on the lands? 

Hayward. J. — Tl^e plaintift' Bania 
sued to establish liis claim to hold cer- 
tain land partially exempt from land re- 
venue as endowment property of a mos- 
<)Uo. lie derived his title from a pre- 
vions purchaser from a previous manager 
of the raosque. He did not join the pre- 
sent manager as a party and his title as 
against the mosque was not disputed by 
the defendant Secretary of State. But 
it was pleaded that as the land had prac- 
tically ceased to be the endowment pro- 
perty of the mosque, it had become liable 
to full assessment to land revenue as 
directed by the Collector on behalf of the 
Secretary of State. It was inter alia 
argued at the trial that this was “ tant- 
amount to a resumption of the grant 
and was not justified by the term^ of the 
sanad granted to the manager of the 
mosque by the Collector on behalf of the 
Secretary of State under the Summary 
Settlement Act 7 of 1863. This argu- 
ment was rejected hy tho District Judge, 
but has boon repeated before us in first 
appeal and would appear to raise the real 
issue between the parties for determina- 
tion by this Court. Now the plaintiff’s 
title has not been disputed in the plead- 
ings as against the raosque. It might 
indeed be disimtsd in other proceedings 
between him and the manager, but it 
must, in ray opinion, be presumed for 
the purpose of these proceedings to be a 
good title as against the raosque. The 
only issue to be decided would therefore 
appear to be whether the transfer of the 
land by the previous manager of the 
mosque has rendered it liable to full as- 
sessment to land revenue by the Collector 
on behalf of the Secretary of State. It 
appears to me that the decision of that 
issue depends on the true interpretation 
of the terms of tho sanad granted to the 
previous manager of the raosque under 
the Summary Settlement Act 7 of 1863. 
The relevant terms are: 

The Bald laud ..... shall he contiQued for 


ever ..... without increase of the annual 
quit rout as the endowment property 


of the mosque.” 


The sanad was granted in 1879 by the 
Collector on behalf of the Secretary of 
State. The plain meaning of those berms, 
in my opinion, is that the land, with its 
exemption from full assessment to land 
revenue, was granted to the raanagor 
not as his private property but as the 
public property of the raosque. The 
property granted was the land with its 
exemption and the manager was not to 
deal with it as his private property but 
was to hold it for the benefit of the 
public entitled to use the mosque. He 
was to hold it subject to the rules of 
Mahomedan law relating to mosques. 
It was nob intended, in my Jadgment, to 
distinguish between the land and its ex- 
emption or to render the exemption 
liable to resumption upon the transfer 
of the property. If this had been intend- 
ed, it would not have been loft to im- 
plication, but there would have been ex- 
press provision. It was not in fact, in 
my judgment, intended to restrict the 
lawful powers of the manager to transfer 
the property for justifying necssity 
under the Mahomedan Law, nor to pro- 
tect the property against unlawful trans- 
fers by reserving special powers of re- 
sumption, over and above the ordinary 
remedies available to the public entitled 
to use the mosque, to the' Collectov on 
behalf of the Secretary of State. It ap- 
pears to me further that this is the true 
interpretation of the terms of ^the sanad, 
not only according to the plain meaning 
of the terras used, but also according to 
the authority for its grant given by the 
Legislature. It was provided that it 
should be lawful in respect of lands 
brought under the summary settlement 
to **guaraDtee by sanad the continuance in 
perpetuity of the said lands to the said hol- 
ders, their heirs and assigns’’ by S. 2 (l) 
and that the said lands should be the 
” transferable property of the said holders, their 
heirs and assigns without restriction as to.... 
trausfor continued in perpetuity subject to a 
fixed annual payment.. ..at the rate of two annas 
per each rupee of the assessment” 
by S. 6, Summary Settlement Act 7 of 
1863. There was therefore express pro- 
hibition against restriction of the rights 
of transfer and against the imposition of 
full assessment on lands brought under 
the Summary Settlement Act. It was 
not intended to distinguish lands held on 
behalf of religious institutions, because 
the special provisions of S. 38 (2), Begu- 
liktiop^^7^^1827, were repealed by and 
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those of S. 8 (3). Summary Sotblomont 
Act 2, were nob repeated in Act 7 of lSb3. 

It would further appear immaterial 
whether the transfer was effected after or 
before the grant of the sanad. If after, 
the transferee could claim immediately 
under the sanad: if before, he could 
claim the benelits of it as the rightful 
owner under the provisions of S. 7, Sum- 
maty Settlement Act 7 of 1863. It 
would nob be possible bo levy full assess, 
raent under the general law relating to 
land revenue, as rights legally subsisting 
have been specially protected by the pro- 
viso bo S. 52 referred to in S. 100, Land 
Revenue Code, 1879. It should finally 
be observed that the right of resumption 
in respect of lands granted for religious 
purposes under the general law relating 
to land revenue has been reserved not 
merely by implication but in express 
words in the Form Appendix K to R. 13 
of the rules under S. 2L4, Land Revenue 
Code, 1879, and such express reservation 
lias been given legal sanction under the 
Crown Grants Act 15 of 1895. It ap. 
pears to mo therefore both on the plain 
moaning of the terms of the sanad and 
on the law relating to its grant that no 
power of resumption has been reserved to 
the Collector on behalf of the Secretary 
of State. II that view should be correct, 
then there ought to have been a decree 
for the recovery of Rs. 33.12 0, the 
express assessment levied for two years by 
the Colloctor-tho recovery of the excess 
levied for the third year having been 
time barred— with costs against the Se- 
cretary of State: but as that view has the 
misfortune to differ from that held bv 
my learned brother, the matter must be 
reserved for decision according to the rule 
shortly to be laid down by the Full 
Uench of this Court. 

f “I" of the differ. 

en.e of opinion between Heaton and Hay- 
ward. .IJ., who heard this appeal, it has 
been referred to me under S, 98. Civil 
1 . in accordance with the conclusion 
arrived at by the Full Bench in Bhuta 

Jayatsing v. Lakadu Dhansing (l) as to 

ihe points of law upon which they differ 
have been stated thus: ^ 

* r. If if 
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nlbcrwi^o th ah 


Kv 'i 

l« V V 


property of Ibo moi^qno 
lawful alienation, tho (lovrniinpnt nmy 
tho full a^f^o^smenb on Ibo 

As to the fust nuestion it is not (]\<- 
pubed before mo, and both tho ditYerin^ 
jadj?ments prooeod on the lupotlnc^is, 
that for t\\o purpose of this suit llio 
plainbitY must he taken to have aciiuirod 
a lawful title to tho land in suit, quite 
apart from tho question whether the 
original alienation in favour of the an- 
cestor of the plaint iff 's pre«lecossor-in- 
title was lawful or not. I am not con- 
ceroed in this litigation vvibh tho question 
whether the manager of the mosque lias 
now any right to tho laud in suit against 
the plaintiff: and I exjiross no opinion 
whatever on that question. Tho plain- 
tiff must be taken in this suit to havo 
acquired a lawful title to the land. 
The question, whether the original 
alienation in favour of blio ancestor of 
Punjabhai, who mortgaged tlio land 
in 1897 and subsetiuently sold it in IffOli 
to tho present )>lainbiff, was lawful or 
not stands on a difi'eront footing. The 
plaint refers to this alienation in favour 
of Punjabhai s ancestor more than 00 
years ago : and in the written statement 
it is pleaded that the land in suit is. 
Devasbhan land and the plaintiff and his 
predecessordn.title have purchased it 
with knowledge of the nature of the land 
and the consequent liability of the gran- 
tee to apply the income to religious pur- 
poses. 

It is difffcult to say that the defendant 
questioned the validity of the alienation 
referred to in the plaint : and it is urged 
for the appellant that the dofendant did 
nob care to pub the plaintiff to the proof 
of the propriety and validity of an alie- 
nation, which took place many years ago. 
It is urged that the existence of a local 
custom in this District of Broach in 
favour of analienatioo of wakf property 
is recognized by Wesbropp, O. J.. in Abas 
Ali V. Ghxilam iltihammnd (2) and that 
in Narayan v. Chintaman (3) thelearned 
Chief Justice, while referring to the in- 
alienability of religious endowments, 
whether Hindu or Muhamnaadan, recog- 
nizes certain exceptions, including the 
exception based on the local custom re- 
ferred to. Further it cannot be said that 
according to Mahomedan law the wakf 
property can ne ver be validly alienated . 

(2) [186S'65l I B. H- O. R. 30. 

($) USSO} 6 Boxd. 898. 
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Under thebe circumstaoces I think that 
on the ploajiugs tiie alieoatioD in favour 
of Punjabhai's ancestor may be properly 
taken to be lawful. This point however 
has practical importance, having re. 
gar<l to the view which I take of the 
second question ; and I should hesitate to 
base my decision on such an implication 
Irani the ploadin'^^. If the ultimate deci- 
sion depended in any way on this point 
I miglit have considered the suggestion 
that in the interests of justice it would 
be proper to send down an issue on tbo 
point, to allow t!ie parties an opportunity 
of alducing evidence thereon, and to de- 
cide the question on proper materials 
instead of basing an inference in favour 
of tlio plaintilf on the pleadings. Assum- 
ing however that the alienation in favour 
of the plaintitf’s luodecessor-in-title was 
unlaw ful, as the second question assumes, 
id the defendant entitled to levy full as- 
sessment on the land ? The answer to 
tills question depends upon the construc- 
tion of the sanad. The sanad w^as issued 
in 1^79 to the manager of the mosque. 
The land in suit was brought under the 
summary settlement authorized by Act 
7 of 18(53. After reciting that fact, the 
sanad provides ; 

That tbo said land, subject (in addiitoa to 
salami or other pay cnents which may bavo bccu 
hitherto levied) to the pasmeot to Hovernineot 
c( an ennunl quit tent of R.^. 17'd*0 only, 
shall be coutiDuod for ever by the firitish Gov- 
ernmeiit ae the endowment property of theJuma 
Masjid at Aniod without increase of the said 
quit root, but oo the condition that ibe 
managers thereof shall continue to be loyal and 
faithful subjects of the British Government.*' 

It is not suggested in tlie prosont case 
that the condition that the managers of the 
mosque shall continue to be faithful and 
loyal subjects of the British Government 
is not fulfilled. The right to levy the 
full assessment is claimed for the Gov- 
ernment on the ground that the land has 
ceased to be the property of the mosque. 
It is contended that the condition that 
the grant shall continue only so long as 
the land shall continne to be the pro- 
perty of the mosque is implied by the 
terms of the sanod and that the absence 
of the words ** heirs and assigns is con- 
sistent only with that view« The learned 
Government Pleader contended that even 
if the original alienation by the * manager 
in favour of Punjabhai's ancestor were 
lawful, the Government would still have 
the right to resume the grant in case the 


land ceased to be the property of the 
mosque. For the plaintiff it is urged 
that the sanad is in the usual form 
adopted in the* case of a settlement re- 
lating to any religious endowment, that 
the absence of the words “ heirs and as- 
signs ” is not ioappropriate in such a 
case, and that according to the provisions 
and the scheme of the Summary Settle- 
ment Act (Bombay Act 7 of 18G3), 
which applies to the present settlement, 
and according to the terms of the sanad 
no such condition as is suggested by 
the defendant can be implied. It is 
urged that so long as the quit rent is 
paid and so long as the managers con- 
tinue to he faithful and loyal sub- 
jects, the Government have agreed to 
continue the land in perpetuity as the 
endowment property, whether it con- 
tinues to be the property of the mosque 
or is transferred validly or invalidly to 
third parties. 

After a careful consideration of the 
arguments urged on both sides, I am of 
opinion that no such condition as is 
stated in the question is implied by the 
terms of the sanad, and that the Govern- 
ment have DO right to levy the full as- 
sessment, as they have done. In the first 
place the land is expressly brought under 
the summary settlement authorized by 
Bombay Act 7 of 1863. This indicates 
to my mind that the nature of the set- 
tlement is such as is authorized by 
S. 2 of the Act. The section is general 
and would apply to all lands, inclnding 
the endowment lands. The sanad does 
not in terms refer to S. 2; but the ex- 
pression summary settlement authorized 
by Act 7 of 1863 can properly refer only 
to such settlement as is authorized by 
the section. It is contendad by the Gov- 
ernment pleader that the sanad may be 
the result of an inquiry and a decision 
contemplated by the Act and be refers 
to Ss. 14, 19, 20, 21 and 22 of the Act. 
In the first place, the record of the case 
does not disclose any basis for the sug- 
gestion that there was a decision and 
that the sanad was based upon such a 
decision. Secondly it is contrary to the 
terms of the sanad, as ordinarily the 
settlement based upon an inquiry and a 
decision would not be the summary set- 
tlement authorized by the Act. It would 
be a settlement which would represent 
the terms of the old grant, baaed upon 
the proof of such grant. 
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tho clearly statoil in tlio proamhlo iiui! S. ‘2 
authori/.os tiio oonLinuunco in ii'.M inituity 
of tho land bo tho holdors, thoir hoirs 
and aasisns, upon certain terms aivl ctm- 
ditions. S. (> providos that the proporty 
shall 1)0 heritablo and transforahlo: it 
may ho that in virtue of ll»o special liini- 
tatioos of tho particular holder it may 
nob bo heritablo or transforablo in tho 
ordinary senso; hub so far as tho (iovorti- 


Further, the words of grant in — 
sanad read in their plaint and natural sens© 
show that, so far as the Government are 
concerned, the propsrby shall for ovor 
be continued as the endowment property 
of the mosque. It would not be reason - 
able to imply such a condition as is now 
suggested by the Government from these 
words. If the Government wanted to 
Impose Such a condition it should have 
been stated, instead of leaving it to be 
implied in this manner. I do not think 
that it could be implied without unduly 
straining the words or without read- 
log words ID the sanad which are 
not there. Tlie infirmity of this cooton- 
tioQ is exposed, in my opinion, by the 
fact that it necessarily invoWes the re- 
suit that the Government could levy full 
assossmeot, even if the property be alien- 
ated by the managers of the mosque 
for a proper |)urpose in a proper manner. 
No dou))t the Government Pleader has 
conteodod tliat that is the true view. 
But I feel sure from the judgment of 
Heaton, J., that he would disallow such 
a contention, for he observes that if the 
plaintiff'Were a proper and lawful alienee 
of the endowment lands he would have 
an irrcsUtible case. Therefore it is that 
the point of difTerence has been limited 
to a case where the property ceases to 
Ibo ondowment property otherwise than 
by a lawful alienation. I have no hesi- 
tation in disallowing the contention that 
.under tho terms of tho sanad tlie Gov. 
orfwncnt have the right to resume tlie 
grant or to levy full assessment when 
|the proporty is validly and properly alien- 
ated by the managers of the nnos<|Ue. 
Tins affords a reason for not importing 
such a condition in the sanad at all even 
when the property ceases to he the en- 
dowment property otherwise than by a 
lawful alienation. 

The omission of the words ''heirs and 
assigns'* does not present any insuper- 
able ditlioulty to my mind. In the case 
of ondowment lands these words are 
probably considered unnecessary or in- 
approjjriate, when the nature of the 
settlomenb is indicated in clear words by 
reference to Act 7 of 1863. Bub what- 
ever tho reason of the omission may 
1 do not think that the omission can 
justify the importing of a condition, 
Which not expressed and which seems 
be moonsiatent with the provisions of 
sne Act. The purpose of the Act is 


ordinary senso; but so 

ment ave conceniod, it would ho horit- 
able and transferable. S. 7 proviilos also 
that any so&tletnoat male l)y the Gov- 
ernor in-Counci\ with the holder of any 
land will bo binding upon the rightful 
owner, hishoirsand assigns whoever such 
rightful owner may be, Those provi- 
sions apply to the summary settlement 
authorized by the Act, and m my opinion 
they apply even when tho settlement is 
in respect of the endowment lands. Tho 
importing of the condition now suggested 
would bo inconsistent with these provi- 
sions. This view is also supported by 
the omission in Act 7 of 1803 of the pro- 
visions corresponding to S. 38, Cl. 2, 
Hegn. 17 of 1827, and S. 8, Bombay Act 
2 of 1803. .Vet 7 of 1803, which repealed 
S. 38 of tho Regulation of 1827, and Act 
2 of 1803 wore passed about the same 
time. Both the Acts have been framed 
with similar objects in view and the 
absence of any provisions in Act 7 of 
1863 corresponding to S. 8. Act 2 of 1863 
is not without significance. In KrisJina- 
rao Ganesh v. llanyrao (4) Westropp, 
C.J., observes with reference to this omis- 
sion as follows: 

“That Bombay Act 7 of 18C3 contains no sirai- 
lar provision may possibly bo due to tbe fact 

places in tbo tccritorios to 
which It applies, e. g.. Broach and Surat it 
seems that by local custom contrary to tbe gene- 
ral law, lands held for Mahomedan reliBious" pur- 
poses have been treated as alienablo.” 

The provisions of the Act, which must 
be taken to govern the settlement in 
question, and the terras of the stnad 
point to the conclusion that the condi- 
tion that the land must continue to be 
the property of tho mosque in order that 
the holder for the time being may have 
tbe benefit of the exemption from assess, 
ment allowed by the sanad, cannot be 
implied and that the Government do not 
get any right under the sanad bo levy tho 
full assessment even when the properbv 
ceases to be the endowment property 
otherwise than by a lawful alienation. 

(4) Lweel 4 B. H. 0. r. (o. c7T)T ■ 
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The argument that the Government could 
not have intended to continue the grant 
even when tiio purpose of the grant 
is defeated has not force in view of the 
provisions of tlie Act. In every case the 
purpose of the grant is defeated in a 
sense, when a trespasser becomes the 
hohler by adverse possession and depiives 
the rightful holder of his property. In 
the case of the endowment property the 
purpose is more glaringly defeated when 
a stranger comes in otherwise than by a 
lawful alienation. The true view seems 
to me to bo that wlien any land is brought 
under the summary settlement autho- 
rized by Act 7 of lb()3, the right of the 
Government to the quit rent fixed in the 
sanad in accordance with the provisions 
of tlie Act and the riglit of the lawful 
holder for the time being to the exemp- 
tion allowed under the summary settle- 
ment are fixed in perpetuity subject, of 
course, to the conditions expressly men- 
tioned in thesanad, without any reference 
to the question whether the land conti- 
nues to bo the property of the original 
grantee or not. It is for tlie manager of 
the religious institution to take care of 
the endowment property, as it is for an 
individual to take care of his private 
propertyi-and the negligence or the mis- 
conduct of the manager cannot benefit the 
Government under the provisions of the 
Act and the terms of the sanad. 

I therefore agree with my brother Hay. 
ward on the second question. The result 
is that the decree of the lower Court is 
reversed, and there will be a decree for 
the plaintiff for Rs. 33-1-2.0 with costs 
throughout on the defendant. 

G.P./R.K. Decree reversed. 

A. I. R. 1919 Bombay 24 

Scott, C. J. and Hayward, J. 

Gopalji Kuverji — Appellant. 

V. 

Morarji Jeram Naranji and another 
— Respondents* 

Original Appeal No. 24 of 1918. Deoi- 
ded on 16bh January 1919. 

<<(») Arbitration Act (9 of 1899). S«. 8. 9 
and 19^Refercnco to three arbitratort-^AIl^ 
after acting, refusing to proceed further— 
Court has no jurisdiction to appoint new 
arbitrators in their place. 

In a case of a submission of a dispute to three 
named arbitrators, all of whom after acting 
bare declined to proceed any further, the Court 
has no jurisdiction to appoint new arbitrators 
in place of those who have refused to act. 

[P26 0 2] 


(b) Arbitration Act (9 of 1899), S, 8 (1) (b) 
—Application — S. 8 (1) (b) dees not apply to a 
case of independent appointment of twoarbi* 
trators — S. 8 (l)(b) only applies to certain 
cases of failure to appoint jointly— Cl. (b) of 
S. 8 must be read with Cl. (a) and Cl. (d) 
with Cl. (c) 

Per Scoti, C. J. — S. 8 (l) (b) dees not apply to 
the case of indopcndeat appointroents of two 
arbitrators. In such a case where a vacancy 
occurs it would ordinarily be filled by the orjgi* 
ual appointor as contemplated by S. 9 of the 
Act. S. 8 (l)(b) ouly .'ipplies in terms to a single 
vacancyto bo supplied by the parties. The section 
nowhere contemplates the case of two original 
arbitrators appointed jointly by the parties plus 
a third of the same class appointed by 
the two already jointly appointed or by the par- 
ties. Tho section only applies to certain cases 
of failure to appoint jointly. Cl. fb) of the section 
must be read with Cl. (a) aud Cl. (d) with Cl, (c). 

[P 26 C 1 ) 

(c) Arbitration Act (9 of 1899), Si. 8 ,9 
and 19 — Selection by submission reserved for 
one of two disputing parties — Court cannot 
select. 

The Court is not at liberty to take upon itself 
to select an individual where the selection is by 
the submission reserved for one of two disputing 
parties. [ P 23 C 1] 

(d) Arbitration Act (9 of 1899) — Act is in' 
tended to amend law relating to arbitration 
—It does not deal with whole of law of arbi- 
tration— It must be strictly construed. 

Per ]{atfward, J . — The Arbitration Act is an 
Act to amend the law rebating to arbitration. 
It does not deal with the whole law of arbitration 
and it must be construed strictly In that it con- 
fers special powers of interference not other- 
wise inherent in the Court. [P 26 C 2] 

(e) Arbitration Act (9 of 1899) — Act 
primarily applies to certain ordinary com- 
mercial contracts— Court cannot extend 
special jurisdiction to special contracts not 
contemplated by Act. 

The Arbitration Act applies primarily to ordi- 
nary commercial contracts in which the reference 
is to a single arbitrator or'else to two arbitrators, 
one appointed by each party, with power to call 
in a third arbitrator or leave the decision to an 
umpire. It Is not open to the Court to extend 
this special jurisdiction to special contracts not 
clearly contemplated or expressly mentioned by 
the Act. 

Therefore it is not open to the Court to ap- 
point an arbitrator or arbitrators in a case 
where the reference is to more than two arbitra- 
tors and the parties fail to nominate the arbitra- 
tors or the arbitrators fail to proceed with the 
arbitration. 1.P 26 C 2 P 27 0 1). 

Taraporevalla — for Appellant. 

Kanga and Desai^ for Respondents. 

Scott, C. J. — The petitioner Morarji 
Jairam Naranji petitions under the Indian 
Arbitration Act as follows: 

'^1* That by a writing in the Guja* 
rati language and character made in 
'Bombay on the 2l8t March 191^ between 
respondent 1 of the first part, the 
petitioner of the second part, and respon^ 
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arhitviitor. Copy of ct>rrc'si'oii>UMH i' 
woon tlio potilionor’s attorncvs luid lli*' 
attorneys of Iho sniil I’itnmt oi- 
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dent 2, Pitamber Vithalji, of the thinl 
part, certain disputes between the said 
parties in respect of contracts for sales and 
purchases of piecegoods of ready and 
forward delivery were referred to the 
joint arbitration of Messrs. rifilji 
Govindji, Morarji Mathurdas Kaindar (a 
solicitor of this Ilon'ble Court and Soli- 
citor for respondent l) and Mansukhlal 
Oghadlal upon and subject to the ternos 
and conditions mentioned in the said 
writing. By the said writing it was 
provided that the said arbitrators should 
publish their award within two months, 
and power was given to the said arbi- 
trators to further extend the said time 
by one or two months. A copy of the 
said writing is hereto annexed and 
marked A. 2. The said arbitrators ente. 
red upon the said references and, after 
partly proceeding with the reference, 
they, by their letter of 12th April 1918, 
addressed to the aforesaid parties to the 
said reference, informed them that they 
declined to continue to act further as 
arbitrators. A cojiy of the said letter is 
hereto annexed and marked B. 

3. There-upon the petitioner by bis 
attorneys’ letter, dated the 24th 
•April 1918, addressed to tl»e respon- 
dents, informed them that under the 
events that had happened the peti- 
tioner was entitled to have three 
arbitrators appointed in place of the said 
three originally appointed arbitrators 
under the provisions of S. 8 of the above 
Act, an suggested the name of the said 
Mr. Mansukhlal Oghadlal (whom ho had 
induced to act again as arbitrator) as one 
o[ the said newly to be appointed arbi- 
trators and called upon them to concur 
in hi8 appointment and to suggest the 
names of two other persons as arbitrators 
within seven clear days after the service 
of the said letter. A copy of the said 
letter is hereto annexed and marked C 
andthocnice translation of the consent 

OfllTad i?';^ ^^■■^"sukhlal 

15 h M as arbitrator, dated 

15th May 1918, is hereto annexed and 
marked D 4. In reply to the said letter 
respondent 2. Pitamber Vithalii bx- 

1918, addressed to the petitioner’s at- 
haTT- that their client 

had again appointed the said Mr. Lalji 

that'-i'/' and 

arbitrator, Mr. Lalii 

’ »fndji, had no objection to continue as 


01 \ 11 )!• 

is hereto anooxo^l nuu koil 1'#.* •>. Ium. 
ponOent I has iu hi^ atloinov'^’ lottoi, 
datoil 25tl\ April lOlS, :ihlr< >sod to tlio 
attorneys of the potiliantn*, shUod t\\Al 
all the three arbitrators having rofiH 'tl 
to act, the petitioner was not ontitloil to 
make any fresh ap()ointinont and to call 
upon respondent 1 t<i eoncor in -ucli 
appointment and to sujigest the names o( 
two other arbitrators, and rospon- 
dent 1 declined to do so. A copy of the 
said letter is hereto annexed and marked 

The prayer is to the Court; (l) to con- 
firm the appointment of Mansukhlal 
Oghadlal and Lalji Govindji as arbi. 
tratois and appoint a third arbitrator 
and to make an order directing such 
throe arbitrators or only the two above- 
named to proceed with the reference 
from the stage whore the originally ap- 
pointed arbitrators left it; or (2) alter 
natively to appoint three arbitrators to 
proceed witli tlie reference. 

It was objected by Gopalji Kuverji 
that the Arbitration Act did not confer 
upon the Court jurisdiction to make any 
such order in- the circumstances of the 
case. Marten. J.. before whom the 
case came in Chambers, held that S. R 
of the Act did give him jurisdiction, and 
acting upon a subsequent consent of the 
parties he appointed a single and entirely 
new arbitrator to dispose of the refer 
ence. 

The reasoning by which the learned 

Judge arrived at his decision was as 
loUosvs: 

tralors Sub-S. (b). if road liberaily wonlrt 

Innu' ^n^il if so. it would equ auj 

appb to tbe supply of vacaucics caused bv th^ 
death, refusal, etc., of tbreo arbitrators.” ' “ 

Bub IS it correct to hold that Cl (b) 
18 meant to cover the case of arbitrators 
^ where the appointment of 

arbitrator No 3 falls under Cl. (c) and 

No ^3 in H ^ arbitrator 

wo. d in the cases supposed in (c) and fd) 

. 8.0 a special citegory like an umpire 

appointed jointly by the parties, or by 

arbitrators Nos. 1 and 2. each of whom 
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is appointed by one of the parties inde- 
pendently of the other. S. 8 (l) (b) does 
not apply to the case of independent ap- 
pointments of two arbitrators. In such 
case, when a vacancy occurs, it would 
ordinarily be filled by the original ap- 
poiuter, as contemplated in S. 9. S. 8 
i(l) (b) only aj5|)lios in terms to a single 
jvacaucy to Ijc supplied by the parties. 
;S. 8 nowhere seems to contemplate the 
[case of two original arbitrators appointed 
jointly by the parties plus a third of the 
same class ajipointed by the two already 
jointly appointed by the parties. In 
short S. 8 only applies to certain cases 
of failure to appoint jointly. Where 
choosers should but do not concur, the 
Court is enabled to assist them by the 
selection and appointment of an indivi- 
dual falling in one of the following cate- 
gories an (i. 0 . one) arbitrator: an 
umpire: a third arbitrator in the special 
sense in which the term is used. It 
follows that, in my opinion, Cl. (b) must 
be read with Cl. (a), and Cl. (d) with 
Cl. (c), S. 8. The Court is not at 
liberty to take upon itself to select an 
individual where the selection is by the 
submission'resorved for one of two dis- 
Iputiiig parties. 

The Act does not attempt to provide 
for every case. It only gives assistance 
in the cointnonei cases where joint ap- 
pointment cannot be arrived at. It is 
said that the present case is one of joint 
appointment of three arbitrators. That 
is probably correct, but it is not one of 
the common cases of joint appointment 
contemplated by the section. It is unu- 
sual, except perhaps in references in the 
course of a suit, to have a triangular 
submission and the joint appointment of 
three. In Russell on Awards, Part II, 
Ch. Ill, S. 3, in the editions of 1870, 
1882 and 1906, it is said: 

"Iq enseof the death, refusal to act, or incapa* 
city, of a siogle arbitrator .... a Judge may 
appoint a new one if the parties do not; and 
.... where one of two arbitrators fails for the 
like causes, unless the party appointing him 
appoints a fresh arbitrator, the remaining 
arbitrator may be appointed to act alone." 

The authority given for this statement 
is until 1889 the Common Law Proce- 
dure Act, 1854, Ss. 12 and 13, and after 
that date the Arbitration Act, Ss. 5 and 
€ (Ss. 8 and 9 of the Indian Act), which 
reproduced Ss. 12 and 13 of the Act of 
1654. This, as the pronouncement of 

the standard best-book on arbitration un- 

« 


altered through a period of 35 years, is a 
good indication of the understanding of 
the profession as to the scope of these 
sections. The dicta of Lindley, L. J. 
and A. L. Smith, L. J. in In re Smith 
& Service and Nelson & So7JS (1) and 
Manchester Ship Canal Co. v. S. Pear- 
son and Son, Limited (2) respectively 
show that those learned Judges under- 
stood the provisions in question in the 
same sense. In my opinion therefore: 
tlie Court had no jurisdiction to make! 
the order that it did, and the appeal 
must therefore succeed upon that ground. 
The appeal is allowed, and the decree is 
set aside and the petition dismissed with 
costs throughont upon the petitionsr. 


Hayward, J. — The appeal involves a 
point of importance. The Arbitration 
Act applies to the appointment of a 
single arbitrator and in certain cases to 
the appointment of two arbitrators. 
Does it apply in any case to the appoint- 
ment of three arbitrators? It is impor- 
tanb to remember in resolving this point 
that the Act is an Act to amend the law; 
relating to arbitration. It does not deal 
with the whole law of arnitration and it 
must be construed strictly, in that it 
confers special powers of interference 
nob otherwise inherent in the Court. It 
appears to me, with this in mind, that 
it applies primarily to the ordinary com- 
mercial contracts in which the reference 
is to a single arbitrator or else to two 
arbitrators, one appointed by each party, 
with power to call in a third arbitrator 
or leavo the decision to an umpire. Such 
are the references treated in Ss. 1 and 2 
and at p. 202 in S. 3,Ch. 4 of Russell on 
Arbitration, 'Edn. 4 of 1870. This appli- 
cation is indicated by S. 6. which pro- 


vides that a submission shall be deemed 
ordinarily to be to a single arbitrator and 
that if the reference is to two arbitrators 
they shall have power to appoint an um- 
pire: while S. 8 (l) (a) and (b) proceeds 
to provide for the failure of the parties 
to nominate the single arbitrator or the 
failure of the nominated arbitrator to 
proceed with the arbitration, and S. 9 
for the failure of either of the parties to 
nominate either of the two arbitrators or 
the failure of either of the nominated 
arbitrators to proceed with the arbitra- 
tion, while provision has already been 
made in S. 8 (l) (oj'and (d)for the failure 

(1) [1890] 25 Q. B. D. 645. 

(2) [1900] 2 Q. B. 606. 
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of the parties or the two arbitrators to 
nominate the third arbitrator or- tho urn- 
pire. It has been provided that tho ar- 
bitration shall in all these cases bo made 
effective, if necessary, by the special 
interference of the Court. These provi- 
sions of 'the Arbitration Act reproduce 
verbatim tho Eoglish Statute. 18S9. 

It is not, in my opinion, open to us to 
lOitend this special jurisdiction to special 
contracts not clearly contemplated and 
.expressly mentioned by the Act. Thus 
lit is not open to us to interfere whore the 
reference is to two arbitrators to be ap- 
pointed, not one by each party, but the 
two jointly by the two parties. There is 
no provision in S. 8 for interference on 
the failure of the parties jointly to nomi- 
nate the two arbitrators. Nor do Cls. (a) 
and (b) read together provide for inter- 
ference on the failure of two arbitrators 
so nominated to proceed with the arbi- 
tration. These two clauses must, in my 
0 |)inion, be read together and the words 
the ajjpointmont o( an arbitrator” at the 
erid of Cl. (a) read as repeated in the words 
if an appointed arbitrator” at the opening 

M\ 1 ' clauses (c) and 

Id) have ?.lso plainly to he read together. 
It would, in my opinion, be repugnant to 
the arrangement and plain meaning of 
8. 0 , Arbitration Act, to give effect to the 
general provisions of S. 13, General 
Clauses ,\ct. 

I It is similarly, in my opinion, not open 
|t.o us to interfere where tho s'cferODCo is 
to more Hhan two arbitriitora and tho 
pai tios fail to nominate the arbitrator 
or tho arbitrator fail to jiroceed with 
he arbitration. There is no provi- 
smnmS.B, Cls. (c) and (d). providing 
tor a difforonco of opinion between 
two arbitrators and settlement by a 
thud arbitrator or by an umpire. 

at 

p.20.3 S. 3,Ch. 4ofHu3soUon Arbitra- 
tion. JCdn. i of 1870: 

•‘Too arbitrators seloeted. odo byea^hsidA 
ought not to consider tliemselvcs the aeeats or 
advoealos of tbo party who appoints them 
in order to ensure a decision in case of diflercn’co 
01 opiniOD. the submission frerjucntlv goes on to 
Pre.crlbe that the two arbitrators shall name a 
tnira and that an award made bv .any two if 
*** "ulUcient. If the 

i»o arbllratorg do not epooint a third arbitrator 

“4 ■ ■ 

‘ the 

an n third arbitrator from that of 
umpire ? 
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'‘ The .arbitrnlorfi named by the |>:irli--< I'lti n 
scorn to think that tbe> .iro lo r. |'ri •■nl iln ir 
re.spcctivc nominors and net ra'htr h '^ aiKi'iati ■; 
th.m Judscs, while the third urldlratcr fro 
queutly supposes In' is an umpiro mid llril hi- 
active inlcrforenco is not to coiniin nee until liio 
others have differed finiillv . . - ” 

And at p. 211. S. •}: 

“Where two iirliitvutors are appoinled. (hesuli- 
mission often provides that in case ol Ihoii md 
agreeing in award, the matters sluill be decideif 
by a third peisoo, \\h<i i'^ styled an umpire'.” 

Glauses (c) and (il), H, do not, iti my 
oi'iniou, provide for intorlorom o wlioru 
the reforenco is not to two arbitrators 
with power to settle diffeicnccs of opi- 
nion by summoning a tliird arbitrator or 
referring the matters to an umpiro, hut 
is, as here, directly to three arbitrators. 
Such references would appear not to 
have been included within the particular 
provisions of Ss, 8 and 9, though they 
might fall within the provisions of the 
other sections includiug S. 19. Arbitra. 
tion Act. This would .ippear to have 
been the view held in In re Smith k 
Service and Nelson and Sons (l) and iu 
Manenester Ship Co7i(il Company v. 
S. Pearson k Son. Limited (2). under 
the English Statute relied on in para. 984. 
vol. 1 , Ilalsbury’s luiws of England. 
The appeal should therefore in my opi- 
nion be allowed as the appellant and 
two respondents referred tiieir dispute 
direct to three arbitrators; and Marten,.!, 
had no jurisdiction on their refusal to 
proceed with the arhiti -ition lo appoint 
iresU arbitrators under the Arbitra. 
tion Act. It would not be necessary in 
thisview of the mattei to decide whetlier 
the special powers conferred by the 
Act were discretionary with the Court 
u would appear to me however that 
Marten !., placed the right interpreta- 
tion upon the decision in In re Eyre k 
Corporation ot Leicester (3) and that the 
word may never can mean “must” so 
long as the English language retains its 
meaning, though the exercise of a dis- 
cretionary power conferred by the word 
may inight. in certain circumstances 

imperative on 

the Judg^ as observed by Cotton, L J 
in In re Baker (4). It would further an^ 
pear to me that it would not have been 
proper for us to interfere with the exer- 
cise of the discretion vestedtin Marten J. 
merely upon our own views of bhe de- 
syabihty or otherwise of leaving the 

(3) L1H9'21 l Q. B. vio7 ' 

(4) UBUO] 4 4 Ch. 2C2. 



28 Bombay Gulab Baiji v. Bai Tejbai (Scott, C. J.) 1919 

parties in tliis particular matter to their A. I. R. 1919 Bombay 28 (2) 

ordinary remedies in the Court. ScOTT, 0. J. AND Shah, J. 

fJ.P.'R.K. Appeal allowed. Gulab Raiji — Defendant — Appellant. 
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U EATON AND ShaH, JJ. 

Byramji Pu'Jumji — Applicant. 

V. 

Emperor— Ooposito Party* 

Criminal Revn. Appln. No. 39 of 1919, 
Decided on 2n(l Ai)ril 1919. 

Cantonment Code (1912\ Rr. 97 and 107 A 

Conviction for persistent failure — It must 
refer to past and not future failures. 

niiclor K. 107* A » CantoDment Coda, 
mHicting a fine for persistent failure to carry out 
an order uuder R. 97 of the Code must, in order 
to be legal, refer to a failure as repards^tbe past. 
It is illegal to convict a person under this rule, 
of a failure in regard to the future* [P 29 C 1] 

Veliyikar — for Applicant. 

S. 5. Patkar — for the Crown. 

Heaton, J. — It is urged — and I think 
correctly urged — that the order made by 
the District Magistrate of Poona, fining 
the applicant is, in the form it took, il- 
legal, The order was made under the pro- 
visions of R. 107- A, Cantonment Code. It 
was proved to the satisfaction of the 
District Magistrate on 27th October 1918, 
that the owner of a house in the Poona 
Cantonment had persisted in failure to 
carry out an order made under R. 97, and 
baking the words of R. 107-A. he was 
punishable with a fine not exceeding Rs, 5 
for^ every day after the first in regard to 
|Wbich he was convicted of having per- 
|sist6d in the future. He could of course, 
Ibe convicted with having persisted in the 
, failure only as regards the past; he could 
^nob be convicted of a failure in regard to 
the failure. A fine of Rs. 5 a day, there- 
fore might have been imposed for the 
material days up to 27th October. But 
that was not done. The District Magis- 
trate, taking, X have no donbt, a sensible 
broad view of the affair, came to the con- 
clusion that it was DDoecessary to impose 
a fine for the past failure. But toemphasize 
the need of obedience to the order previ- 
ously made, he directed that a fine ofRs. 5 
a day should be paid from Ist Novem- 
ber. That date was in the future, and as 
the words of the rule show, he was not 
empowered to make an order as to the 
future. That part of bis order therefore 
18 illegal and must be set aside and the 
«ne, if paid, should be refunded. 

Shah, J . — I agree. 

g.p./r,k. Order set aside. 


Bai Tejbai — Plaintiff — Respondent. 

Second Appeal No. 416 of 1915, Deci- 
ded 8bh July 1918, from the decision of 
Dist. Judge, Broach, in Appeal No. 58 of 
1914. 

Bombay Bhagdarl and Narvadari Act (5 of 
1862), 5. 3 — Recognized subdivisfon of bbag 
purchased by different sales of portions doea 
not offend S. 3. 

The defendant purchased from the plaintiff 
certain bhagdari lands, and at the same time 
purchased certain other such lands from another 
person. The whole of the lands so purchased 
comprised a recognized subdivision of a bhag. 
The plaintiff brought a suit to recover tbe land 
she had sold on the ground that the sale was 
illegal and void as being of an unrecognized aub* 
division of a bhag: 

Ucld: that the effect of the two sales being to 
bring together various dismembered portions of a 
recognized subdivision of a bbag into the hands 
of one owner, the transactions did not violate 
the terms of S. 3 and were not illegal or void. 

IV 29 C 1] 

G. N. Thakor — for Appellant. 

Dhirajlal K. Thakore and Raianlal 
Ranchoddas — for Respondent. 

Scott, C. J. — The suit was Sled by 
plaintiff-respondent to recover possession 
of certain bhagdari lands comprised in a 
sale made by her to defendant on 25th 
January 1910, on the ground that the 
sale being of an unrecognized portion of 
a peta bhag was illegal and void under 
the provisions of the Bhagdari Act. The 
sale by the plaintiff took place at the 
same time as the sale by a woman named 
Tejbai to the defendant of other portions 
of the peta bbag to which the plaintiff's 
sale related, and they have been held to 
be one alienation though evidenced by 
the two documents. They related, taken 
together, to the whole of Survey Nos. 34, 
77, 113, 119 and a portion, namely 2 
acres and 20 gunthas of Survey No, 157; 
and the survey numbers enumerated 
comprised the whole of the peta bhag or 
recognized subdivision of a bhag." The 
remainiDg portion of Survey No. 157 was 
actually in possession of the defendant, 
tbe transferee under the two sale deeds. 
It has been held by tbe learned Judge of 
of the lower appellate Court that tbe 
possession of the defendant was as owner 
acquired by adverse possession of 2 acres 
and 2 gunthas comprising the balance of 
Survey No. 157, The effect of tbe two 
sale* deeds therefore on 25{rh January 
1910 was, provided the sale deeds were 
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of the' piirtn ’fsliip niJ m 

for corlain liubilitjos i*h inri 'l. 

lleKK that • eviticu* «• 

to bo tukou in orib*r {•* Jrlon 
tho I'rooo.liiro 
iimmoQ'^ >\as not 

4 


not invalid, to vest in tho defondant tlio 
whole of the pota bhng or recoguizod suh- 
divisioD. It is conceded that if l)y a inora 
elaborate conveyancing procedure caro 
had been taken to vest in a third party 
the interests of the plaintiff, the dofon- 
dant and Tejhai by one document, and 
the third party had then retransferred 
to thodefetrdant, no objection could have 
been taken that blie transactions violate 1 
the^^provisions of tlie Bhagdari Act. For 
h_ J of that Act provides that nothing In 
tho .Act contained shall be construed as 
prohibiting the alienation of any bha^t or 
sharo. or recognized svxbdivision of any 
bhag or share, if Buch alienation he in 

object and intention of tho Act being to 
prevent dismemberment of bha«s or 
in tecognized subdivisions Uiereof 

be Si"‘f fK that 

fn f transactions has not been 
to ofTcefc dismemhermont of bhags or 
shares. It has had the efloct of bringin'* 
together the various severed portions of a 
lecogniBod^ subdivision into the hands of 
'one owner. The substance of the Tran 
saction IS wl.at must bo looked at. and if 
the substance IS regarded, it appears to 

iToV rr "’r >>-»^eennoaIiena 
lion such as ,s prohibited by the terms 

0^“/ ‘ ‘'i; “Pinion. 

decree re verae/l, 

A. 1. R 1919 Bombay 29 
I^f^ATT T * 

Vtihaldas 

i>e. 

15) 19. ^ February 

R. 223— (9risinal Side) 

where *uii involve, in*iHMte * o'* "r* 

require, evidence on p^nU.'""* 

proccdur/who^rthedTsputod PictT f’’™''®*' 

to mattora which ari! should bo contined 

"ummary of decision i,. ^ 

An action w*, inatitn.^^ i LP.30C1) 

•u-nmon, in /"f'to/od 'V a» origiaatinc 

that a partne™^^n‘r -‘ou^ht a docla? 
dehndfcuti h.id Ka liimsolf and 

^ damages for broach 
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. - llio M j'lifuj'lijll" iTi 

tbo action. 

Kauia — for I'lainlill. 

Inverarili/- f.,r J )efund;in( >. 

Judgment.— TI ik is at) action iri^ 

tutel by an originating suhiiikuis in 
which tho plaintill seeks a .ledarati. n 
that a partnership between himself an I 
the four dofeiidanls was dissolved in O. - 
Lober 1918. an account of tbo sail part 
uersbip. damages for broach of the 
partnership agreement from dofeiidanls 
1 and 2 and an indemnity for lialiilities 

r^alluldiai. 

mens shmildbo dismTBseJ'uodoi'^i 

or,gmatmg under Um 'civil 

made ^ 11, “ Cou7r:‘^ 

Patent and S. 129. Civiri^n 
generally follow the FnyH^' ^ 
which IS enacted in the ruin broceduro 
of tho Supreme Court. ThesoT' 
Procedure to the determin^^tlon oT ^ ® 

tioQsof construction 

questions arising in the 
an estate or trust anil f 
«ing out of requisUionl quest ons ari. 
made between vendor and o^^jectHons 

Asto the English nrl.i of land. 

Sea, am P,r 

cottou, L“T, s:r,rta " 7 '““ s 

action form of 

“was intended ,, 

to be settled by theCour° 

brmt-inR ;,D action in the ,, S ®’^PensQ of 

:»uir, 1;,?°'”'’“^ ™'iL -p 

12) ii83oj«ch.L;Sl; — 
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wilier. There is some force in this con- 
tention, for our rules go further th<an 
the I'jnglish rules an»l allow a partner to 
take out an originating sunamons and the 
jirocodure ap|)roxijnafc 0 s more nearly to 
that of a regular suit, for the rules con- 
template pleadings. A plaint is required 
by U. 21S and a written statement is 
permitted by II. 221. The rules do not 
forbid questions of fact being determined 
on an originating summons, and I am nob 
prepare 1 bo hold that this form of action 
is always inappropriate whenever there 
is a question of fact in dispute. But I 
ithiiik it clsar that an originating sum* 
|mons is not the proper procedure where 
the disputed facts are of such complexity 
as to involve a considerable amount of 
oral evidence. Tliore is no machinery 
for discovery and inspection, and R. 223 
indicates that the action should bo con- 
Jlined to matters which are capable of de- 
jcision iu a summary way. In the pre- 
sent case considerable evidence will have 
to be taken both as to the breach of con- 
tract alleged against defendants 1 and 2 
and the quantum of damages for which 
they are liable. I thereforedismiss this 
summons with costs and refer the parties 
to a regular suit. 

G.P./r.K. Summons dismissed. 

A. I. R. 1919 Bombay 30 

Heaton and Hayward, JJ, 

Ganesh Mahadei' Tamsandekaf — Plain- 
tiff — Appellant. 

V, 

Secy, of State — Defendant — Respon- 
dent. 

First Appeal No. 190 of 1917, Decided 
on 23rd July 1918, from decision of Dist. 
Judge, Ratnagiri, in Suit No. 2 of 1916. 

Civil P. C. (190S}, S. 9— Fine impofted and 
property confiscated by Sea Customs Officer 
under Sea Customs Act — Suit for recovery of 
fine and value of confiscated property on 
ground that there was no legal adjudication 
under Sea Customs Act^Civil Court held to 
have jurisdiction to try suit— Sea Customs 
Act (1878), St. 187, 182, 188 and 191— Juris- 
diction, Civil Courts. 

The plalotifl's factory was searched br a Sub- 
lospector of Police iu coQoexion with' a theft. 
The stolen property was not fuuud iu the search, 
but some silver ingots worth about Rs. 5,000 were 
found. It was suspected that the silver had been 
improperly imported by the plaioii/! without pay- 
ment of customs duty. The Sub-Inspector seut 
for a clerk in the hsb-curing yard who belonged 
to the Salt Department not to the Oustoms 
Department, and at his iDstauce attached the 
silver and made it over to the Sarkarkun. This 
officer, recording evidence in the absence of the 


plaintig, made a report to the Collector of Ous- 
toms who without calling or hearing the plain- 
tiff and purporting to act uuder the Sea Customs 
Act, fined him Rs. l.OCOand also confiscated tbe 
silver. Tbe plaintiff brought a civil suit for the 
recovery of tbe fine and price of the silver. The 
District Judge, who entertained the suit, dis- 
missed it on the ground that it was excluded 
from the cognizance of the ordinary civil Courts. 
On appeal to tbe High Court: 

Held: (1) that tbe question whether there had 
been legal adjudication in accordance with the 
provisions of the Sea Customs Act was not a ques- 
tion excluded from tbe cognizance of the ordinary 
civil Courts; (2) that if there bad been no legal 
adjudicution then the order of fine and confisca- 
tion was ultra vires of the provisions of the Sea 
Customs Act, and resulted in an ordinary wrong 
cogni^^able by the ordinary civii Courts on the 
general principles underlying S. 9. Civil P. C. 

IP 31 0 23 

/!• G, Desai — for Appellant. 

S. S. Patkar — for Respondent. 

Heaton, J. — The plaintiff's suit was 
dismissod by the District Judge of Ratna- 
giri on the ground that the Court had no 
jurisdiction to entertain it. The plaintiff 
ha^ appealed to us. We have before us 
only the plaint, tbe written statement and 
the judgment of tbe District Judge, and 
as the question is one of jurisdiction and 
the facts have not been determined, we 
have for the purpose of our decision to 
assume the truth of the facts stated in 
the plaint and then determine whether 
the Courts have jurisdiction or not. The 
plaintiff’s cause of action, to put it briefly^ 
is that some silver beloDgiqg to him of 
considerable value was seized and con* 
ffscated by the Customs authorities and 
that ho was subjected to a penalty of 
Re. 1,000 and that these things were done 
under the cover of Ss. 1G7, 182, 188 and 
191, Sea Customs Act (8 of 1878). Tbe 
plaintiff says these things were wrongfully 
done. There are two ways in which the 
question of jurisdiction can be looked at. 
The first is a very general way which 
involves a consideration of the judgment 
of the Privy Council in the case of Secy, 
of Slate V. Moment (l). The question 
which would then arise is this: supposing 
tbe Sea Customs Act excludes the jurisdic- 
tion of the civil Courts, is that enaotment 
to that extent ultra vires of the Indian 
legislature ? The second way of looking 
at the matter is particular and turns 
entirely on the special facts to be proved. 
The question raised by this way of looking 
at the matter is this: Does the Sea Cus- 
toms Act really exclude the jurisdiction 

(1) [19183 40 Oal. 391=18 I. O. 22=40 I. A. 48 
(P. O.). 
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of the civil Courts in this particular 
case ? 

The first and more general view need 
Dot really occupy our consideration because 
unless the plaintiff can show that the 
Courts have jurisdiction on the particular 
facts alleged, he cannot succeed whatever 
view be taken. Of course, unless there is 
something in tlie law to prevent it, a 
plaintiff whose property — and in this case 
property of coosidorahle value — has been 
seized and confiscated by a Customs 
Ofliciiil and from whom has been extrac- 
ted a heavy fine must have a right of 
action on the ground that these things 
have been wrongly done. Tho answer to 
this on behalf of t\\e defendants, who are 
the Secretary of State (or India and the 
Collector of Customs is this-, they say 
that for the purpose of confiscating pro- 
perty on t\»e ground that customs duty 
lias not been paid on it, and of exacting a 
jjonalty. a Special Tribunal has been set 
u|> by the Sea Customs Act, and that as 
this is so tlie jurisdicHon of the ordinary 
Courts is excluded. Thogencral proposi- 
tion of law here implied cannot, I think, 
be disputed and in support of it I will 
only mention tho case of Balraul Ham. 
chanara v. Ser„. of fHatc (2J and the 
cases therein referred to. As instances 
in which the principle has been applied I 
mention the case oi TMxman v. .-Inta;* 

nf liamchan'ha v. Secy, 

of State ( 1 ). r „„ej not labour this 
po nt bocauso ,t was conoobed on be- 

nrccirU inbunal js nrovel hv law 
il''t'bo'sn‘’° '’’‘“baed 

dou'i,ttb:r;„rrCciaV'au„'r° 

«ro"K“o(ol'l ‘'’'’ ““ Act- S. 107 


to ‘b'r diircd 

The exact words Officers. 


i«) U0051 29 B,m. 480 
111 B >ni. 819 

l«J IIWU] 19 U4d. li. 
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Magistrates. 'L’hen S. l^-S jirov idc-^ lliut 
there shall Iv an api>eal and that cnery 
order passed in appeal under this sei tum 
shall, subject to tho power of lovisimi 
conferred hy ft. 11)1, he linal. Tlie )>o\vor 
of revision conferred hy ft. I'Jl is e ui- 
ferred on the Local Government. Wo 
have here then very clearly in<licated a 
Special Tribunal, and it is a ftpeeiall 
Tribunal for adjudging conliseat ions or hotiu 
penalties or against a person wlio is alleged 
to have committed an offence. It seems to 
me that where this tribunal operates,' 
especially as the order of tho appeU.rto 
authority is stated to ho final, a suit in 
the ordinary civil Com ts will not lie to 
set aside the order of tlie Special Ap- 
pellate Tribunal. At the same time the 
Government Authorities cannot, to use a 
colloquial expression, have it both ways. 
They cannot have absolute inuminiti 
from civil suits and at the same tiu.e, 
disregard the provisions of the Sea 
Customs Act. If the Special Tribunal 
has operated as provided by the \ct 
Well and good. Hut if there has in fact 
nob been a decision by such a tribunal! 
arrived at in the manner provided by 
the Act, then the triliunal has not 

operated and the bar bo a suit does not 
exist. I 

The general nature of the pro- 
ceedings of tho tribunal is indicated bv 
the use of the word "adjudge.” especiaUv 
as it IS used in connexion with what is 
described as an offence. We have there- 
fore to consider whether the Customs 
Officer has really adjudged the confisca- 
the penalty, in other words, we 

ha\o to consider whether there has been 

that tbn*®iv Plambilf alleges 

intii claims to have ad- 

confiscation and the penalty 
never himself took the evidence of the 
w itnesses; that ho never saw the plain- 
tut who may be described as the person 
accused or heard what he had to say; 
that the person who did take tho evi- 
denoe was a subordinate official; that ho 
took it in the absence of tho accused^, 
who had no opportunity of cross-eaa* 
mining the witnesses; and tliat the ac- 
cused was not given any opportunity of 
adducing evidence io his own favour. 
As 1 began by saying, we must, for tho 
purposes of the argument, Lake thenu 
loots to be truo» although it may bo. 
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when the caso comos to be inquired into, 
it will be found that they are not true. 
Now assuming tl.oni to he true, it seems 
to me quite clear that there never was 
an adju<lication of the kind contemplated 
bv rhe Sea Customs Act. I will not at- 
tempt to define what such an adjudica- 
t ion sliOLild he beyond tliis: that it must 
be a fair hearing of both sides. 

Nor will I attempt to say, whether 
if some of the plaintiff's allegations bo 
found to 1)0 true and others untrue, there 
was or was not an adjudication. I merely 
assume tliat «all that tho plaintifT says is 
true and then say tlut if this bo so, there 
never was an adjudication such as is con- 
templated hy the Act. On this assump- 
tion tlierefore there has never boen a 
disposal of tho matter by the Tribunal 
set u)) by the Sea Customs Act, and 
therefore tlie jurisdiction of civil Courts 
has not been ousted. The case therefore 
must be remanded to have it determined 
in the first instance whether there has or 
has not boen an adjudication. If there 
has not, tho civil Court has jurisdiction. 
If there has been an adjudication, I think 
the civil Court has not jurisdiction. 

Tlie substantial ground on which the 
plaintilT bases hissuit is th.ht there has 
been an adjudication, and that is the 
only ground that we need in this caso 
seriously consider. 

There is a trivial claim for damages 
apart from the claim on account of con- 
fiscation and the claim on account of the 
fine imposed. For these damages the 
persons personally responsible would, 
according to the plaintiff's statement, be 
persons who are not made defendants in 
the suit, and the plaint which ^ye have 
read very carefully does not seem to me 
to make out a case in the matter of these 
damages against the Secretary of State, 
and I think therefore that this portion 
of the claim must be disregarded. This 
case has been wrongly decided on a pre* 
liminary point. Therefore, it must be 
remanded to be heard do novo. But the 
issues will have to be re-framed, and the 
only substantial issue is: whether there 
has been an adjudication such as is pro- 
vided by the Act. If there has, the suit 
should be dismissed. If there has not, 
the order of confiscation and fine should 
be set aside, and the property confiscated 
or its value and the amount of fine, with 
interest in both cases, ordered to be re- 
turned to the plaintiff. The Court 


should consider only the proceedings 
taken by the Customs authorities. It 
should not go into the question of the 
legality of the actual seizure of the silver 
because that is a matter irrelevant to 
this suit. The only matters relevant on 
the plaint and the facts stated therein 
are whether the customs authorities, not 
the people who seized the silver, made 
an adjudication as provided by the Act. 
We have been unable to find that any 
rules have been framed by the Chief Cus- 
toms authority, as provided by S. 9 of 
the Act, regulating the procedure and 
proceedings of the Customs authorities in 
the adjudication of confiscation and pen- 
alties. If such rules have been framed, 
they should be produced. If they have 
not, it may be that their absence will 
make the decision on the matter in 
dispute more difl9cult than otherwise 
it would be; nevertheless the matter will 
have to be decided. My learned brother 
has quoted passages from judgments in 
English cases which should help the 
lower Court in arriving at a decision. 

In my opinion the decree of the lower 
Court should be set aside as erroneously 
decided on a preliminary point and the 
case remanded as I have stated. Costs 
of this appeal should be costs in the 
suit. 

Hayward, J. — I concur. I do nob 
understand tho learned pleader for ap- 
pellant seriously to press the somewhat 
indefinite and vague claim for Rs. 17, 

''compensation for pain and mental anxiety and 
bodily troubles and hardship and loss caused by 
the unjust and illegal acts of the oCEicers and 
serv;iQts of Government." 

It might prove an interesbing study in 
human nature to enter upon an inquiry 
into this demand, but it seems to me the 
temptation ought to be resisted on the 
principle de ini7timu$ non curat lex'* 
and our attention ought to be focussed 
solely on the really substantial claim 
for the recovery of the Rs. 1,000 fine 
and nearly Rs. 5,000 worth of bar silver 
alleged to have been wrongfully con- 
fiscated by the executive officers of Gov- 
ernment purporting to act under the 
authority of the Sea Customs Act. 

Now the appellant's claim in that 
respect was that the seizure of the silver 
was made in an illegal manner; that the 
question whether the silver had or had 
nob been improperly imported without 
payment of duty was wrongly decided; 
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tliere has or has not heon a ;i liii M 
cation in acc-'i'lunco wiili t ho [U io ; ms 
of the Act. Tliat will .h f. i - 

mioinj*. after oviilenoo his licon i<'« oiih‘.l. 
what was the exact inelho.l a'lDpti'l fur 

the purpose of the ami'l l icatinn anh whe- 

ther that inotho-'f was in accovchin.-n with 
the express or iinplicil provisions of the 
Act. It is possible that some oxiircss 
procedure lias liecn laid down l>v rules 
framed under the Act. Rut, if not. 
regard should he had to tlio follow in^ 
remarks of Lord I'jOiehurn, f-. C., in tlio 

case of Jioiivil of Ethicotion v. liio.c ftl): 

‘ Comparatively recent staiulos liavo cxieiul. d, 
il lUcy have not oriciuated, tlio praciio- o( im- 
posing upon dcparlmeuU or otlicor^ ol 
duly of deciding or determiniui; questions of 
various kinds. In tlio prciciit iusunco, as in 
many others, what comes for detonuination is 
sometimes a matter to bn scltlcd by discreliou 
involving nolaw. It will, 1 suppose, usually he 
of an administrative kind; but sometimes it will 
involve matter of law as well as matter of fact 
or oven depend upon matter of law alone. In 
such cases tbe Board of Education will bavo to 
ascertain the law and also to ascertain the facts 
I need not add that in doing either they must 

act m good faith and fairly listen to both sides 

for that is a duty lying upon evorv one who 

decides anything. But I do not think they are 

bound to treat such a question though it were 

atrial. They have no power to administer an 

oath, and need not cxiininc witnesses. They 

can obtain iuformation in any way they think 

best, always giving a fair opportunity to those 

who are parties in the controversy for corrcctinc 

or contradiciins any relevant statement preiudi- 
cial to their view” prejudi 
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that he had not been given a fair hearing 
and that the order of fine and confisca- 
tion was therefore pissed illegally under 
S. 167, Sea Customs Act. The respon- 
dents' defence was that there had been 
no illegal seizure, that the silver had 
been improperly imi>orted without pay. 
merit of duty, and that the order of fine 
and confiscation had been legally passed 
hv the Collector of Customs under S 182 
and had become final upon confirmation 
by the Commissioner and Government 
und r Si. 188 and 191 of the Act and was 
therefore beyond the jurisdiction of the 
ordinary civil Courts. It seems to me 
in that respect, that thelegality or other- 
wise of the manner ol seizure is irrele- 
vant. It is not the manner oi seizure 
but the improper importation without 
payment ol duty, which is tbe legal jus- 
tification ot fine and confiscation under 
h. 167, Sea Customs Act, and it seems to 
me further that the question whether the 
silver was improperly imported without 
payinent of duty is one that has been 
specially reserved for adjudication by 
the Special Tribunals established for that 
special purpose by Ss, 182, 188 and 191 
o( the Act and tiiat that question is 
theroforo excluded from the cognizance 
of the ordinary civil Courts ou the 
pnncii.les laid down in the cases of 
LMman v. Anlajt (3). Balwani linma. 
chaiKlra v. Se-retanj of State (2) and 
hnanhnnknr v Municip.ti Corporation 
of Tiomly (o). But it seems to me 
nevert fido.s that the question wl, ether 
thcio has been a legal adjudication in 

Act H not a question excluded from the 
n ordinary Civil Courts, 

tfi^ a'liudication 

I'c'*' uS,™ »?CivU 

‘ V. (l) 


These remarks were quoted with an. 
proval by Viscount Haldane, L. C., in 
thecise of Government Board v 
ArUdge (7), in which he said fat n 1 . 39 h 

“When the duty of decidiog an appeal i. im' 
pos^d, ibosu svbos^o duly il is to decide if 
actjudimlly. They m-usl deal S?, 
liou referred to them without bias 
must givo to each of the parties the oppoifuSjJ 
prcealing the case made The 


decision must be come Vo in thVspirTnrnd tSh 
of resins, b.fily of a tribunal whS 


the soasc 

duly it is to mele 
not follow that the 
tribunal must be the 


procedure ot every such 
same. In the case of a 


as 

to 

an 


“O'l the State 

oxcludod by the W 

vieioiisofS 32 r to the pro- 

1915. ■ '*^-^^°^'®‘-°'oontonndia Act. 

'o be 
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Court of law tradition in this co««tr^?“f " 
cribed certain principles to which in the m-fn 
the procedure mu-t conform. But wi.at^h ^ 
procedure ,s to be in detail must depend o„ 
nature of the tribunal In moder.rt mes it S® 
become nicroasmgly common for ParlTamon T? 
give an appeal in matters which real v ^ 
to adimuKtralion. rather than ItZ 




. j Ol fin A, 

Court, to dutboriiic^) whoso funetinno 
minuirr^tiveand not in tho^rdinLv « 

(f) U915] A. C. 120. 
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Bc'ard has the duty of enforcing obligatioos on 
Xh(^ individual which arc imposed io the inter- 
ests of tlie community. lt< character Is that of 
an orpani/atioD with executive functions. In 
this it resembles other great departments of 
the state. When therefore Parliament en- 
trusts it with judicial duties, Parliament must 
be taken. In the absence of any declaration to 
the contrary, to have intended it to follow the 
procedure which is its own, and is necessary if 
it is to bo capable of doing its work efficiently.'* 

Ad< 1 again, at p. 133: 

"The result of its inquiry must, as 1 have said, 
be taken, in the absence of directions in the 
statute to the contrary, to he intended to be 
reached by its oidinary procedure. In the case 
of the Local Government Hoard it is not doubt- 
ful what this procedure is. The Minister at the 
head of the Board is directly responsible to Par- 
liament like other Ministers. He responsible 
not only for what he himself does but for all 
that is done in his department The volume of 
work entrusted to him is very great and he can- 
not do the great bulk of it himself. He is ex- 
pected to obtain his materials vicariously through 
bis oUicials. and bo has discharged bU duty if 
ho sees that they obtain these materials for him 
properly. To try to extend hie duty beyond this 
and to insist that be and ether members of the 
Board should do everything porsouallv would be 
to impair his cOiciency. Unlike a Judge io a 
Court be is not only at liberty but is compelled 
to rely on the assistance of his staS." 

Lord Shaw also said in the same case 
ab p. 138: 

'^When a central administrative board deals 
with an appeal from a local authority it must do 
its best to act justly, and to reach just ends by 
just means. If a statute prescribes the means 
it must employ them, if it Is left without ex- 
press guidance it must still act honestly and by 
honest means. In regard to *tbese certain ways 
and methods of judicial procedure may very 
likely bo imitated; and lawyer like methods may 
find especial favour from lawyers But that the 
judiciary should presume to impose its own me- 
thods on administrative or executive officers is 
a usurpatiou. And the assumption that the 
methods of natural justice are ex necessitate 
those of Courts of justice is wholly unfounded. 
This is expressly applicable to steps of procedure 
or forms of pleading.*' 

If ib should be debercDined upon these 
principles that there has been a legal ad- 
judication ia accordance with the pro- 
visions of the Act. then the suit should 
be dismissed as outside the jurisdiction of 
the Civil Courts. If it should, on the 
other hand, be determined that there 
has been no legal adjudication in accord* 
ance with the provisions of the Act, then 
the order of Bne and confiscation should 
bo declared ultra vires and a decree 
should be passed for refund of the fine 
and restoration of the confiscated pro* 
perty in exercisebf the ordinary jurisdic- 
tion of the Civil Courts. It has been 
aigued before us that liability for the 


wrong or tort, if any, committed by the 
Collector of Customs would not extend 
to the Secretary of State, as the correct- 
ness of the decision of Sir Barnes Pea- 
cock in the case of Peninsular and 
Oriental Steam Navigation Co. v. 
Secy, of State (8) has been doubted by 
Sir Lawrence Jenkins in the case of 
Shivabhajan v. Secy, of State (9). 
But it does not seem to me that those 
cases have here any application, as 
the liability in those cases depended 
solely on the conduct of the subordi- 
nate servants while here it depends 
largely on the appropriation of the pro- 
perty for the benefit of the Secy, of 
State. There would appear no room for 
doubt in these circumstances as to th^ 
lial)ility of the Secy, of State under S. 32, 
Government of India Act, 1915. 

The suit must therefore in my opinion, 
be remanded as proposed for trial on the 
issues above indicated and in the light 
of the above remarks under 0. 41, K. 23, 
Civil P. C. 

g.p./r.k. Appeal allowed. 

(8) llfiGS-691 5 B. H. C. R. App. 1. 

(9) U004) 98 Bom. 314. 
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He.aton and Shah, JJ. 

Dinu Yesu Desai — lUaintilT — Appel- 
lant. 

V. 

Shripad Baji Carware — Defendant” 
Bespondenb. 

Second Appeal No. 1181 of 1916, De- 
cided on 4th February 1919. from de- 
cision of Dist. Judge., Satara in. Appeal 
No. 342 of 1915. 

(a) Civil P. C. (5 of 1908), S. 47— Redemp- 
tion decree not executed within time— Freib 
suit does not lie. 

Where a redemption decree, passed beiore the 
coming into force of the Transfer of Property 
Act, provided in terms that the right to redeem 
would be barred in case the amount provided by 
the decree was not paid within the time fixed 
by the decree and a default was committed in 
paying the said amount: 

Heidi that a fresh suit, brought after tli^ 
period for executing the decree had expired, was 
not maintaioable. [p 35 0 9] 

(b) Transfer of Property Act (4 of 1882)^ 
Ss. 89 and 90 — Act is not retrospective — De- 
cree before Act— Last instalment payable- * 
after Act — Act does not apply. 

The Transfer of Property Act has no appli- 
cation to a decree passed before that Act camo 
into force, bub the last instalment payable under 
which fell due after that Act came into force. 

LP 85 0 IJ 
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S. S. Patkat\ R. A. Rujidive and W. 
B. Mankar — tor Appellant. 

B. G, Rao^ G S. Rao and K, N, 
Koyajee — for Respondeat. 

Shah, J. — This appeal arises out ot a 
suit brought by the plaintiff to redeem a 
mortgage of 1863. The defendants plea- 
ded that the present suit was not main- 
tainable in consequence of the decree in 
an earlier suit for redemotion. In 1835 
the ^plaintiff's predecessor- in- title had 
filed Suit No. 985 of 1885 for relemption, 
and obtained a decree on ^Oth February 
1888 in these terms: 

It 18 decreed that the platDtiff do redeem on 
pa^'ment to defendants 1 and 2 the bwm of 
R$. 518* 1 1*6 and cosU in both the C^jurts by six 
equal instalments, eacb of Nsbicb is to bo pay- 
able at tho closo of March in the years 1^88 — 
1893. On plaintin*s default to pay the whole 
sum by tbe cud of March U93, bis right to 
redeem eball be for ever barred." 

The trial Court disallowed the defen- 
dants contention and passed a decree in 
favour of the plaintiff for redemption. 
The lower appellate Court reversed that 
decree and dismissed the plaintiff s suit 
on the ground that the decree in the pre- 
vious suit of 1885 was a bar to tho pre- 
sent suit. Id the appeal before us it has 
been contended on behalf of the plaintiff 
that a second suit is competent, and in 
support thereof the recent decision of the 
Full Bench iu the case of Ramji v. Pan- 
dharinatk (ll is retiol upon. After aeon- 
sidoration of tho arguments urged on 
behalf of the appellant I arn of opinion 
that tlie ratio deciilendi in Raynji^s ense 
(1) has no appliottion to the facts of this 
case. The decree in the suit of 1885. 
which was decided under the Dekkhan 
Agriculturists’ Relief Act, was passed in 
February 1886; and though the last in- 
stalment payable under the docroo fell in 
March 1893, i. e., after tho Transfer of 
Property Act came into force iu this 
PreaideDcy, it is clear tliat the provisions 
of tho Transfer of Property Act couhl not 
apply to that decree The provisions 
jof 8. 2 of the Act are clear and tho deci- 
sion in Chennaya v. Malkapa (2) is to 
the same effect. Therefore there was 
DO scope for any order absolute in respect 
of this decree as provided by the Trans- 
fer of Property Act, nor for any final de- 
cree as contemplated by tho Code of 1909. 
The decree of 1883 was capable of execu- 
tion, and it provided in torms that if 
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there was a default in the paymont 
the sum duo thorounlor, tlio liglu to 
redeem was to be for over barred. Ad. 

mittedly tho execution of this .Itcroo is 

time barred long since, and under the 

provisions of S. 47 of the Code, eorros 

ponams to S 214 of tho old Oodo, no 
fresh suit can he. 

This case is governed by tho decisions 
of this Court prior to the Transfer of 

T'V®'" Chimaji V 

Babaji Khandufi (3) is a type. In these 

cases the subsequent suit has been heU 
to be not maintainable. The ratio deci 
dendi of these cases would still ■•ovem « 
case in which the earlier deeJee prov Jed 
m terms that the right to redeem would 
be barred in case the amount provided 
b> the decree was not paid within the 
time fixed under the decree. It is not 
necessary to refer to the recent eases 
which .leal either with decrees to which 
the provisions of the Transfer of Property 

P^O'-isiona ot 

Code of 1908 might be applicable. The 
learned pleader for the appellant has not 
been able to cite a single case in which 
m spice of the earlier decree containing 

‘he decree 

of 1838 in this case, a fresh suit for re 
de.iiptiou is held to be maintainable I 

am nob sure that even if the Transfer of 
Property Act applied and if the earlier 
decree contained the provision such as 
we have m this case, a second suit for 
redemption would bo maintainable. But 
that 13 a point which need nob be con- 

^ therefore, 

the lower appellate 
Court and dismiss the appeal with costs. 

Heaton. J.— I agree. At the time 
when the earlier decree in tho suit of 1885 
was made, the only method known to our 
law in this Presidency by which it could 
bo given effect to was by execution pro 
cee lings and therefore as provided by 
S. 244 of the md Code, a second suit 
would not lie. The only possible way in 
which this difficulty could be overcome, 
yvoald be by showing that the declaration 
m the decree that on failure to pay tho 
debt the right to releem shall be forever 
barred, did nob oper^toof itself, but could 
only be made operative by an order ah- 
solute or a final decree. But at tho time 
this decree was made there was no pro- 
vision in this Presidency either for an 
ahsoj^ute or for a final 

(8) tl883] 7 Bom. 682: 
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Kverything was done in execution pro- 
ceedings. The Code of 1909. which pro- 
vides for a tinxi decree in mortgage suits, 
obviously could not apply to a decree 
sometime in the ei^jlities of the last 
conburv. The Transfer of Property Act 
could not apply, boeause it only came 
into operation in this Presidency m the 

vear ib93. Therefore it is impossible, 
as I think, to get away from the effect 
of tho pronoiiocemeub in the decree ibseii. 
lb follows from this that the right to 
redeem lias long been barred and no suit 

to redeem, tlierefore can succeed. 
G.p./R.k. Appeal disviissed. 
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Heaton and Hayward, JJ. 
Godhra Uunicipality—kpp\^G».nts. 

Earilal Lallvhhai Sent — Opposite 

^""ctiminal Revn. Applu. No 262 of 
1918. Decided on 25th September 1918. 
against order of acquittal passed by 

Ac. ,3 

of 1901) s. 96 — PenoUnon to bmid gronled 
lpernJu.ion purported to bo 

month*— No offence in abtence of proof 
that work wa» not begun within .ix month*. 

'^Accused obtained permission from the com- 
plainant Municipality to re-bmid his house. 
Tho permission purported to bo Innitod in effect 
tosix months. The accused was found building 
bis house three years aftrs the date of the pet- 

that there being no proof that the v/ork 
was not begun within six mintbs from the date 
of the permissim, the accused was not cniltv of 
any offence. IP 80 C 21 

(b) Bombay Dietrick Municipalities Act (3 
of 1901), S. 96^Perio<i within which to begin 
but not to finish can alone be stipulated. 

Per Heaton, J . — A ^rnnicipality has power xo 
Sftv that a work to which it gives permission 
UDcler S. OC shall be begun Ns'ithin a certain time, 
but it is doubtful wbothor it has power to say 
that a svork must bo finished within a given 
time. ^ ^ fP 36 C 2l 

(c) Bombay District Municipalities Act (3 
of 1901), S. 96— Time limit in sanction to 
build is ultra vires. 

Per ll<i\t\vard, J , — A time limit was not con- 
tciuplatcd hv the legislature in enactiog S. OG 
aud thoreforo such a limit contained in a per- 
mission to build is ultra vires. (.P 37 C 1] 

G, N. Tliakor — for Applicant. 
rC* iV. Mtinshi and li/. //. Mehta — for 
Opposite Party. 

Heaton, J. — In this case, my learned 
colleague and myself are both agi-eed that 
a case is not made out for interfering 
with the order of acquittal. For myself 
I will express my opinion but I do not 


propose to give detailed reasons fo‘r it, as 
I think that the point discussed, should 
it arise again, will have to be de.;ideA by 
a more definite consensus of opinion. I 
am disposed to think that the Munici- 
pality has power to say that a work to: 
which it gives permission un'ler S. 96, 
Bombay District Munici palifcies Act 
(Bombay Act 3 of 1901) sliall be begun 
within a certaia time. But I am doubt- 
ful whether the ^^unicipaliby has power 
to say that a work must be finished 
within a given time. It is not proved 
in this case that the work was nob begun 
within the time stated. It follows there- 
fore that in my opinion, tlie order of ac- 
quittal was correct. I would discharge 
the Rule. 

Hayward, J, — The accused obtained 
permission to re-build his house on 22ni 
October 1915. This permission pur- 
ported bo be limitedin effect to six months. 
It was granted by the Godhra Munici* 
pality. It appeared that he was re- 
building his house a considerable time 
after the lapse of the period limited, 
viz. on 3rd January 1918. He was ac- 
accordingly prosecuted for re-building 
without permission, but he waslacquitted , 
on the ground that the limitation of the 
period was illegal, hy the Bench of 
Tlonorary Magistrates, Godhra. The sub- 
stantial question before us is, whether 
the period of limitation was legally im- 
posed by the Godhra Municipality under 
S. 96, Bombay District Municipalities 
Act (Bombay Act 3 of 1901). 

Now it was held that such limitation 
was illegal in the case of Qaeen^Empress 
V. Thakortlas (1) under S. 33 of the old 
Municipal Act Bom. Act 6 of 1873 It 
has however been contended that that 
ruling should not he applied here because 
of the words **the Municinality may issue 
sucli order as they think proper with re- 
ference to the work proposed and etc.* 
in Cl, 2, S. 96, Bombay District Munici- 
palities Act 3 of 1901. It might, of 
course, be held that the imposition of a 
period of limitation would liberally fall 
within these words; bub it would appear 
to me, after reading the whole section 
with its many clauses, sub clauses and 
sub- paragraphs, that such a power was 
not contemplated. The main object ap- 
parently was to secure that there should 
be a speedy decision as to the conditions 
under which i^e-huilding should be al-, 
(1)1.1893] Rat. Unrop. Or. 0. 684. 
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lowed in order to interfero as little as 
possible with the vested rights of owners. 
It was similarly hold that no variation 
could subsequently be made in the con- 
ditions granted by Sir Stanley Batchelor 
in the case Kareem Ranjan v. Emperor 
(2). It would, at the same time, be loo 
much in my opinion to say that there 
could arise no circumstances whatever 
under which a permission once granted 
might not reasonably be held to have 
lapsed but if express power to impose 
limitation by time should be thought 
necessary that would, in my opinion, be 
a matter for express enactment by the 
legislature. 

We ought, therefore, in this view to 
hold that the Bench of Magistrates rightly 
disregarded the time limitation con- 
tained in the permission to rebuild as 
|uUra vires and a limitation not contem- 
plated by the legislature in enacting in 
its present form S. 96, Bombay District 
Mur^icipalities Act 3 of 1901. 

. G.P./b.k. _ lijtle discharged. 

(2) L19171 3Q I. C. 298. ‘ ~ 
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Scott, C. J. and Hayward, .7. 

Ah Mahomed Std— Defendant — Ap- 
pellant. 

V. 

Fatima Mahomed Bbrahim — Plaintiff 
— Respondent. 

Civil Ref. No. 11 of 1918, Decided on 
28tb January 1919, against order of Poli- 
tical Resident at Aden. 

LimiUlion Ael (9 of 1908), Ar». 61— Main- 
tenance of child— Suit by Mahomedan di- 
vorced wife— Art. 61 applies— Arreara of 
prior to three years cannot be recovered. 

A suit by a divorced wife of a Mahomedan for 
the mainteDaoce expenses of her minor dauabtec 
falls within the scope of Art. 01, but the plslQli0 
IS not entitled to recover anything prior to three 
years before the suit. [p 37 (; 2 ] 

Batanlal Ranchhoddas — for AppoU 
Unte 

Scott, C, J.— Tbie is a olaim by a di- 
vorced Viilo o{ a Mabomedaa who has 
married again for the maintenance ex- 
penses of her minor daughter by the first 
husband. The Courts at Adon have 
awarded the sum of Rs. 20 a month caU 
oulated according to the cost of living 
at Aden for maintenance for a period from 
20th April 1913 to 20th October 1917* 
The latter date is the date up to which 
the plaintiff continued to have custody 
of her daughter. The earlier date is the 
date upon which the defendant's mother- 


in-law diod, who \\Tiil umlor an n^;roon>(‘iit 
with tl)o defomlant under takon to im- 
port tho (lauKhtor. I^ot wooi\ tlio f %% n 
dates oovorod by tho Court’a docieo 
only custodian of llio clnM was lior natu- 
ral mother. It is iaiil d.a\N n in Kifijrror 
V. Aysthahat (l) tliat 

“according lo the Mabonicdau law a motbor is 
outitted to tbe custody ot licr children oven 
wbero she bus been divorced by her husband, but 
that does not relievo the /athor from the oblij'u* 
lion ot maiotainiu^ the children. The hvw in- 
tends that tbo mothor ou^lit to have ihc custody 
of tbo girls until they roach the cf puberty 
because till then tbev rc(]uire bor nurture and 
care; tho law decs not impese upon tho mother 
tbe obligation of maintaining tho children bo* 
oauso ^bc koe^s them io her custody* as she in 
entitled to do.** 

Tho only question raided on l^ohalf of 
the defendant apart from the ciuestion of 
the monthly ciuantum of maintenance, a 
matter upon which wo cannot dilTer from 
tlie Aden Court is the question whetlv^r 
maintenance is payable for the whole 
time covered by the decree or whotlier it 
must be limited according to tho provi- 
sions of Art. 61. Lini. Act. That article 
provides a limitation where the suit is 
for money payable to the plaintilV for 
money paid for the defendant. Wo are 
of opinion that the payments claimed by 
the plaintiff fall within tho scope of that 
article. It has been held in England that 
where a person paid the funeral expenses 
of his deceased daughter during her hus- 
band's absence, the husband was liable 
upon a count for money paid by the 
plaintiff for the defendant: see Jenkins 
v. Tucker (2) and/lm6ro5e v. A"crr/^on (3). 
As the article provides that tbe suit must 
be brought within tbe three years from 
the date when the money is paid, tlie 
plaintiff is not entitled to recover any 
payments made prior to three years bo. 
fore suit. The suit was filed on 15bh 
November 1917, and the plaintift is en- 
titled to recover R».20 a month for three 
yeajfs prior to tho date of the suit. 
Under S. 13 of the Aden Act the costs 
will be costs in the suit. 

G.P./R.K. Order accordi7iyly, 

(1) C Bom. L. R. 6S0! 

2) 117881 1 H. Black 90. 

(a) U661] 10 0. B. 770. 
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Scott, C. .1 and Hayward, J. 

JIanmant Apparao Deshpande and 
oDiers — Plaintiffs — Appellants. 

V. 

liamulnti Ilamnunt Megkashyam — De- 
fendant — Respondent. 

Second Api^eal No. 764 of 1916, De- 
ci(]e<l CD bOth January 1919, from decision 
of Dist Judge, liijapur, in Appeal No. 
No 115 of 1914. 

Registration Act fl6 of 1908), S. 49 — Un- 
registered document relating to moveable 
and immovable property — Document can be 
used in respect of moveable property. 

The tfiCt that a document relating to inimo- 
vahle and moveable property is cot registered 
would not prevent tbe party entitled from suing 
on that document in respect of tbc moveable 
property. [p 39 Ol] 

K II. Kelkar — for Appellaobs* 

Nilkanih Atmaram — for RespondeDb. 

Judgment. — The question in this 
appeal is whether the appellants are en- 
titled to a fourth share of a cash allow- 
ance belonging to the descendants of 
Atmaram, Malhar and Nieghashyam, the 
sons of Tukopant. The three branches 
of Tukopant ’s family v;ere entitled each 
to one-third share of the vatao property 
and the plaintiffs’ ancestor sued in 1864 
to recover his proportionate share of the 
vaban. In the course of the suit an 
agreement, Ex. 44, was passed by tbe de- 
fendant bo the plaintiffs in which the 
plaintiffs* father’s right to a third share 
in certain lands was recognized, and also 
bis right to a quarter share in the cash 
allowance of Rs. 63. 

The learned Judge holds that the share 
in the cish allovvanco was paid accord- 
ing to the agreement from 1H65 to 18&0, 
but it does nob appear to have been paid 
after that date. The question of limita- 
tion did nob arise in tbe lower appellate 
Court, as that had been decided in favour 
of the plaintiffs by the trial Judge, who 
held that Art. 131 , Limitation Act appljed 
and that time only ran from the date of 
demand and refusal in the case of a peri- 
odically recurring right, such as a share 
in the cash allowance. The point of 
limitation was not pressed in the lower 
appellate Cjurt. The learned Judge, 
however held that according to the 
Registration Act of 1864, which was 
in force when the agreement, Ex. 44 , 
was passed, the document could not be 
received in evidence as it related to im- 
movable property* He does nob con- 
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sider whether the previsions regarding 
the casli allowance were separable from 
the provisions regarding the immovable 
property, and whether the cash allow- 
ance would fall within the term ‘‘im- 
movable property” in the Registration 
Act of 1864, But being of opinion that 
the document was compulsorily- regis- 
trable, he held thatitcould nob be used as 
evidence of the plaintiffs’ claim, and ac- 
cordingly dismissed the plaintiffs* suit. 
The agreement has been set out by the 
learned Judge of the trial Court in his 
judgment. It provides that lands which 
are admittedly of the plaintiffs* father’s 
share should be en;oyed by him, bub with 
regard to the cash allowance one-fourth 
share being kept for remuneration for, 
looking after vatan business and for 
charity, according to custom, the plain- 
tiffs* father should have one share with 
Ganesh, ifeghashyam and Atmaram. Ol. 3 
provides that the one-third share in the 
one-third income of their branch oLthe 
inam garden land should be given to the 
plaintiffs father and that the plaintiffs* 
father should receive his share of any 
miscellaneous income that might be re- 
ceived, Cl 6 is: 

There is a debt of a S ivkar on account of mort* 
Sage of tbe vatan effected previously by the 
gumasta. Out of it, ^oine has been paid, aud 
tborc is a balance that will have to be paid to 
the savkar hereafter. You should pay ibat to 
mo according to your third share.** 

The learned Judge of the lower ap- 
pellate Court reads it as meaning that 
plaintiffs’ father is to be liable for pay- 
ment of his share of the balance which 
will have to be paid 5n future. The cor- 
rectoesss of that interpretation is borne 
out by the opinion of the High Court 
Translator to whom we have referred the 
document, There was therefore at the 
time of the agreement no claim by the 
maker Ganesh, against the plaintiffs' 
father for any debt alrealy matured 
which the plaintiffs* father was bound 
to pay by way of contribution. The 
plaintiffs father’s liability in that res- 
pect lay in the futuret There is there- 
fore, no reason to hold that under the 
agreement the payment of his share of 
what might have to be paid to the savkar 
in the future would be a condition pre- 
cedent to the receipt by him of his 
share of the cash allowanca, and we have 
the opinion of the lower appellate Court 
that in fact the share of tlie cash allow- 
ance was received from 1865 to 1880. 
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Then we have to consider whether the 
provision regarding casli allowance can 
fairly be separated from the provi- 
sions regarding the valan land, so tliat 
the document may be looked at (or tlie 
purpose of this claim to the share in res 
pect of the cash allowance. In that con- 
nexion we must first consider whether a 
cash allowance 'should he treated as 
immovable property within the meaning 
of the Registration Act of 1864. Now 
the allowance is anallowance by Govern- 
ment to a Deshpande family, presumably 
as remuneration for public services and 
it appears to (all within the category, re- 
ferred to by Sir Charles Sargent in Desai 
Motilal ^lanffal v. Desai Parashotam 
Nandlal (l),of remuneration for a public 
office not incapable of being held by a 
person who is not a Hindu, and that 
being so according to tlie judgment of 
Sir Charles Sargent, based upon the 
authority of the Privy Council judgment 
in Maharana Fattehsangji v. Desai 
Kallianraiji the r\i\e ol Hindu law 
by which remuneration for hereditary 
offices wis regarded as immovable pro- 
perty would not apply. We have the 
authority of the Madras High Court in 
a case which so far as wo can ascertain 
has never been questioned, namely 
Thandavan v. V alliamma (3), that the 
fact that a partition document relating 
to both immovable and moveable pro- 
perty had not been registered did not 
prevent the party entitled from suing on 
that document in respect of the move- 
able property. For tliese reasons we are 
unable to agree with the judgment of the 
learned Judge that the plaintiffs’ case 
must fail because Ex. 44 has not been 
registered. The defendant cannot rely 
upon S. 54, Contract Act, since there was 
no reciprocal promise which required to 
be performed before the plaintiff's father 
could claim payment of the cash allow- 
ance, and she cannot rely upon the limita. 
tion Act, because the point of demand 
and refusal has not been supported by any 
evidence in the trial Court, and has been 
abandoned in the lower appellate Court. 
The appeal mast therefore be allowed 
and the decree reversed. There will be a 
declaration that the plaintiffs are entitled 
to receive Rs. 15-12-0 a year as their 
one-fourth share of the cash allowance 

(1) 11894] 8 Bom. 92. 

W) L»8'f8*’?4l 1 I. A. 84=18 B.L.R. 254 (P.O.). 

<8) UBOallS Mad. 886, 


and a decree for Rs. 47-4 0 as tlio allow, 
mice for three years before suit. There 
will he a decree for the plaintitTs for the 
costs of suit throughout. 

G i*./b.k. Appeal allowed, 

A. 1. R. 1919 Bombay 39 

Heaton and Pu.^tt, JJ. 

Emperor 

V. 

Ltillu IVaghji — Accused. 

Criminal Ref. No. 3> of 1918, Dscided 
on 12th Novemliev 19i8, from order of 
Sub-Judge. .Ahmodabad. 

(a) Landlord and Tenant — Distraint— Sei- 
zure for distraint of chattel maybe actual or 
constructive. 

A sci/uro for distmint ofcbattols maybe oither 
actual nr constructive. It is not necessary that 
the goods aust actually be touched or bandloda 

LI' 40 0 n 

(b) Penal Code (1860), S. 379 — Physical 
postesiion — Possession depends upon physi* 
cal possibility of possessor dealing with thing 
eicclusively — Physicial contact is not neees* 
sary*— Bombay Land Revenue Code (1879)^ 
S. 154. 

Physical contact is riot necessary to complete 
physical possession and po.s^cssioD dopeiidi upon 
the physical possibility of the possessor defiling 
with the thing exclusively. LI' C l1 

Accused having made default in the payment 
of land revenue, the Mamlatdar proceeded to 
their houfic and under S. Bombay Land Its* 
venue Code made a paoebnama declaring their 
huUaloos to bo under aiiaohment. Subseguently 
the accused removed the bdfTaloes: 

FIcll. that tbe MamUtdar must be deeinod’to 
have h on in possession of the biidalocs and that 
their removal constituted the oHcDce of theft. 

IP 40 0 21 

i?. J. Thakor for G. N. Thako t — for 
Accused. 

S. S. Patkar — for the Crowa. 

Pratt J. — This is a reference from the 
Sessions Judge of Ahroedabad in the case 
of accused 1, Lallu Wagliji wlio was con- 
victed of the offence of theft by the first 
class Magistrabeof Nadiad. LaUuWaghji 
was accused lio the case before the Magis- 
trate and he and two ethers were convic- 
ted of theft. The two others, accused 2 
and 3, appealed to the Sessions Judge and 
the Sessions Judge reversed the convic- 
tions of accused 2 and 3, under S. 379. 
The case of accused 1, Lallu Waghji, is 
referred to this Court, as no appeal Jay 
in his case the sentenos being one of sim- 
ple imprisonment for three weeksonly. 

The facts out of which the convictions 
arose areas follows; Accused 2 and 3, 
hod made a default in the payment of 
land revenue and the ^lamlatdar procee- 
ded to their house to make a distraint of 

« 
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moveible^ under S. 151, Bombay Land 
Revenue Colo. Ho found bwo she-butYa- 
loes helonsius to chase accused which 
wore beiny milked by a woman of the 
clotauUers’ house-hold. He toM her he 
iritendel bo attach the hutTaloes and the 
woman said that ho might do so after she 
ha I Ihu^iihed milking thorn. .Tlie Matnlat- 
dai allowed lior to finish and tl^en made 
a paucimarna declaring the buffaloes to 
be iinrler attachment, I Accused 2 and 3, 
tried to remove the buffaloes on the pre- 
text of watering thorn bub were prevenled 
from doing so b>' the Matnlatdar. Subse. 
<iuently at the instigation of accused 1, 
Lallu Waghji, who is a loading villager, 
aceuseJs 2 and 3, untied and removed the 
hutlaloes. The Sessions Juige is of opin- 
ion that the removal of the buffaloes did 
not amount to theft, because the buffaloes 
were oot at the time in tlie possession of 
tlie Mamlatclar. lie says in his judg- 
inent that it i: necessary for the person 
effecting the attachment actually bo lay 
hands on the animals or some fastening 
thereof and that until that is dona, there 
is no attachment any more than there is 
arrest without imposition of hanis 

We tliink this statement of law is in- 
correct. The English common law rule 
is that except in case of submission, 
arrest of person consists of the actual 
sei^sara or touching of the body of a per- 
son with a view to his detention. This 
rule would no doubt bo followed in India 
although there is no expressauthority on 
the subject, but it lias no application to 
distraint of chattels. The attachment 
was not under the Code of Civil Proce- 
dure, and tharaforethe provision of 0/21, 
R. 43, which require actual seizure, do 
not apply. The common law rule as to 
seizure for distraint of chattels is that 
the seizure may bo either actual or con- 
structive. This is illu-tratod by the 
case of Cramer v. Mott (1), where the 
refusal of a landlord to allow the owner 
of a piano let on hire to his tenant to re- 
move the piano until his rent was paid 
was held to be a sulficient seizure, al- 
though the landlord iiad never touched 
the piano. 

The point which the Sessions Judge 
had to consider was whether the buffaloes 
were in possession of the Mamlatdar. 
Now physical contact" is not necessity 
to complete physical possession, and pos- 
session de pends up on the physical possi. 

(1) U8703 6 Q. B. 351. " 


bility of the possessor dealing with tbel 
thing exclusively. The facts here found 
are that the Mamlatdar had a statutory] 
right to take possession, ha came to the 
place where the buffaloes were with the 
intention of taking possession, he made a 
declaration and the panchnama that he 
had taken possession and he exercised the 
right o4 possession by forbidding the 
defaulters from removing them. On' 
these facts we think the Mamlatiar was' 
in possession and that the offence of theft 
was constituted by tlie removal of buffa- 
loes. We therefore see no reason to in- 
terfere with the conviction and sentence 
passed by the Magistrate, first class, of 
Nadiad, and direct that the record and 
proceedings he returned. \ 

Heaton, J, — I concur. I 

G.P./R.K. Convictio unconfirmed. 
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Macleod, C. J. and Hbaton, T. 
Govind haxmnn Gokhale — Appsllant. 


V. 

Tliraohand Manchnram — Respondent* 

Original Civil Appeal No. JV of 1919, 
Decided on 29th July 19L9, from decision 
of Marten, J,, reported in 50 I. C. 403* 

(•) Practice— Pr«ce<ient —General rules of 
construction laid down-^ Decision following 
such rules cannot be laid as precedent. 

Whore a gcueral rule of coustruction has once 
becQ laid down by authority, a docision arising 
from its appiicatiou to a particular set of facts 
cannot operate as a procedcot, for the very te* 
moto chance of any two sots of facts being ab- 
solutely similar may be oxchidcd. No Judge can 
be (oteored by an attempt by another Judge to 
lay down any rule of cons true tiou based on his 
opinion on the facts of the case before him. 

[V 41 C 2] 

(b) Contract Act (9 of 1872), S3 — Draft 
of agreement made — Final paper agreed to 
be made through vakil— Terms in draft can 
be varied but agreement is effectual as con* 
tract. 

Where a document forms merely the basis of 
a future agreement, it js open to oitbet partv to* 
suggest fresh termi as to the price or any other 
matter. The mere fact however that an agree* 
ment provides that a bargain paper is to he made 
through a vakd caunot of itself prove that there 
is a condition precedent to the agreement be* 
coming effectual as a contract. 42 G 2 1 

Kanga aud Setalvad — for Appellant. 

Baku d nr i nod Taraporvala — for Eos* 
pendant. 

Macleod, C. J. — This is an appesl 
from the decision of Marten, Judge, dis- 
missing the suit which the plaintiff h^cl 
filed praying that the defendant might 
be ordered to specifically perform aa 
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alleged agreement dated 28th November 
1917, and to do all acts necessary Cor 
carrying oat his part of the agreement. 

The facts are not in dispute and the 
evidence in the case is purely docu- 
mentary. On 2Sth November 1917, the 
plaintiff and defendant drew up two 
writings in Gujarati which are Exs. A 
and A-I in the case. It is admitted that 
for all intents and purposes the docu- 
ments are in identical terms. Ex. A 
was signed by the defendant and Ex. A-1 
by the plaintiff. The plaintiff contended 
that those two, documents constituted a 
complete agreement for the sale by the 
defendant to the plaintiff of a certain 
property for Rs. 2,15,000. Looking at 
the documents tliis would at first sight 
appear obvious. They contain the names 
of the parties, the description of the 
pioperty to be sold, tho price to be paid, 
a provision regarding tho division of the 
costs of the conveyance, etc., the condi- 
tioDS that the seller must make out a 
marketable title, and that the vendor 
must get tho signature of a certain ad- 
opted son on the sale deed, a provision 
that the seller has nob to pay brokerage, 
and the time for completion. Finally 
each party writes: 

** 1 liavo given and taken from you the agree* 
m^nt to the above eflect of my ov?n free will and 
pleasure.' ’ 

The main defence is contained in 
para. 2 of the written statement; 

"Tho defendant says that tho Gujarati wri* 
tings signed by the plaintiff acd defendant res* 
pcctively were*Enerely the terms agreed on as a 
basil for tho contract and not the contract itself 
which was to bo made through a vakil as stated 
in 01. 1 of the Gujarati writing." 

After these documents wore executed, 
a draft agreement in English was pre- 
pared but the parties could not agree to 
the terms of tbe draft. Eventually, on 
6th December I9l7, the defendant's 
solicitors wrote that as the plaintiff did 
not agree to the terms of the draft agree- 
ment as altered by them, there was no 
course left open to tho defendant but to 
break off tbe negotiation for tbe sale of 
the property; that the Gujarati Chibti was 
not the agreement which the parties 
intended to enter into for the sale of the 
property, as their client understood that 
tbe altered agreement (or sale and all 
the necessary terms and conditions of 
such sale would be entered into at tho 
office of tho vakil as provided in tbe 
said Cbitli. This coofceDtion found favour 


with tho lee mod trial Judge; After re- 
ferring to various autliorities ho said: 

" 1 think the words " tho conditions in respect 
ihcrotif nro fts follow^** are imiioriant, and it ia 
iiUoiinport.ini that tho first of the con litions 
referred to is for u barevin paper through a viikiL 
Tb.' reference to tho more formal dociuneut (vi/., 
tho bargain paper) is therefore n ‘ condition/* 
and a:coidiug to Lord Parker, that fact is gone* 
rallv if not invariablv conclufive against tho 
reference beiuv treated the ospres^ion of a 
mere desire." Further, I think there was a 
special reason here for the parties rojuiring tho 
services of a vakil bef 're they were rically bound. 
That reason was tbe situition with reforenco to 
tho two High Court suit?*, which wiisa peculiar 
cue and which Cls. *2 and 4 of Hx. A might not 
entirely meet. Then, too, I think it U in favour 
of the defendants that the eurocrat money was 
to be paid on the execution of tho bargain paper 
and not ou the cxcciition of Kx. A." 

The fallacy in this arguinont, with due 
respect, is the failure to observe that the 
Word “condition" has two meanings. It 
is often used as synonymous witli “term 
and ordinf rily wheo it is state! in a 
document which takes tl^e form of an 
agreement that “the conditions are as 
follows" as it is stated in Ex. A, the 
word “condition" means “term." The 
commonest oecasioo when the word has 
this meaning is when conditions of sale 
are drawn up for an auction. When a 
successful bidder signs the agreement 
annexed to the conditions of sale, those 
conditions become pa^'t of tho contract. 
Therefore the mere fact that a bargain 
paper was to be made tlirougli a vakil can- 
not of itself prove that there was a condi- 
tion precedent totlie agreement becoming 
effectual as a term of tho agreement. There 
are a great many cases reported where the 
question before the Court has been whe- 
ther or not on the evidence in the case 
there has been a concluded agreement, ii 
there is a provision for tho execution of 
a formal agreement thereafter, and this 
is to 1)6 regretted as once the general rule 
of construction has been laid down by 
authority, a decision arising from its ap- 
plication to a particular set of facts can- 
not operate as a precedent, for the very 
remote chance of any two sets of fact be.- 
ing absolutely similar may be excluded. 
And in my humble opinion no Judge can 
be fetterel by an attempt by another 
Judge, to lasv down any special rule of 
construction based on his opinion on tbe 
facts of the case before him. The general 
rule of construction was laid down by the 
House of Lords in ^ossUct v. Miller (l) 

(1) 11878] 3 A. a 1124. 
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and it will be as well to set out the facts 
of tliat case. Certain land had been laid 
out in plots and a plan prepared. Eight 
conditions were printed on the plan 
headed: The following are the conditions 
of sale/' After the conditions came the 
following clause: 

]!jach pnrchasor will bo reguirod to sign a con- 
tract cmbcdying the for^goiog cooditions and 
providiug for tbo payment of a deposit at the 
rate of 10 per cent, and for the completion of the 
purchase ^vitbio two months of the contract.*' 

Miller offered orally to purchase some 
of the lots for £1000 and was informed 
he iiuist purchase under the conditions 
printed on the plan. Then certain letters 
passed and it was contended that Miller’s 
ctVor htid been accepted. Cairns, L. C., 
said: ‘‘The main question . . is whether 
there was . . a concluded contract." Than 
after setting out the conditions of sale 
and the correspondence the Lord Chan, 
cellor proceeded: 

"1 pause there for the purpose of poiutiag out . 

. . . that io these cooditioDs there are to be found 
the terms of a cootract, such as might reason* 
ably be e^ptctrd to be proposed with regard to 
sales of plots ol Und of this description. • . .If you 
fiod, uot an unqualified acceptance of a contract, 
but an acceptance subject to the condition that 
an agreement is to be prepared and agreed upon 
botweoQ the parties, and until that condition ie 
fulfilled no contract is to arise, then undoubt- 
edly you cannot, upon a correspondence of that 
bind, diid a concluded contract.'* 

Lord Hatherley said: 

"It you can find the true and important in- 
gredients of au agreement in that which has 
taken place between tw*o parties In the course of 
a correspondence, then, although the correspon- 
dence may not set forth, in a form which a soli- 
citor would adopt if he were Instructed to draw 
an agreement in writing, that which is the 
agreement between the parties, yet, if tbo parties 
to the agreement, the thing to bo sold, the price 
to be paid, and all those matters be clearly and 
distinctly stated, although only by letter, an ac- 
ceptance clearly by letter will not the less con- 
atitute an agreement in the full sense between 
the parties, merely because that letter may say: 
HVe will hav** this agreement put into due form 
by a Solicitor.* ** 

Lord Biackburo said: 

*'But the mere fact that the parties have ex- 
pressly stipulated that there shall afterwards be 
a formal agreement prepared, embodying the 
terms, which shall be signed by the parties does 
not, by itself, show that they continue merely 
ID negotiation. It is a matter to be taken into 
account in construing the evidence and deter- 
mioing whether the parties have re illy come to 
a fjual agreement or. not. But as soon as the 
facts is established of the dual mutual asf^ent of 
the parties so that those who draw up the formal 
agreement have not tbo power to vary the 
terms already sdttled, I think the contract is 
completed.*' 

Lastly Lord Gordon said: 


No doubt these conditions provided for a 
subsequent and formal deed being executed by 
the parties: bat that deed was only for the pur- 
pose of more formally setting forth the condi- 
tions upon which the parties had agreed. If 
there was anything introduced ioto the proposed 
deed, which the purchaser considered beyond 
the terms and conditions on which he purchafed 
the property, be would have oeon entitled to 
object, and, if necessary, the proper terms of the 
deed could have been adjusted at the sight of a 
Court of law/* 

The facts of that case more nearly ap* 
proach the facts of this case than the 
facts of any of the other cases which have 
been citej to us. There svere conditions 
of sale which were considered to be the 
terms upon which the lots were offered 
for sale. It was provided that each pur- 
chaser was to sign a contract embodying 
the conditions and providing for the pay- 
ment of a deposit. But the facts of this 
case are very much stronger, as the al- 
leged contract is to be found not in cor- 
respondence between the parties but in a 
document which is in the form of a regu- 
lar agreement. Each party writes that 
he has given and taken an agreement to 
the above effect, that is to say, according 
to the conditions or terms in tlie docu- 
ment and nob subject to any condition. 
And there is this further fact that 
Messrs. Hiralal and Co., by their letter 
of 1st December certainly considered that 
the agreement by a vakil was to bf 
drawn up in consonance with the terms of 
the Gujarati Chitti. If that document 
was merely the basis fora future agree- 
ment, then it would be open to either 
party to suggest fresh terms as to price 
and any other matter. Now I burn bo 
the facts in the cases on which the res- 
pondent relied. In Winn v. Bull (2) 
there was an agreement for a lease of a 
freehold but subject to the preparation 
and approval of a formal contract* 
Jessel, M. R., said : 

'*Tbe plaintiff says io effect, *1 agree to grant 
you a leaso on certaiu terms, but subject to 
somethlog el^e being approved.* He does not 
say: 'Nothing more shall be required* . . . but 
'something else Is required* . . . That being so, 
tbe agreemont is uncertain in its terms." 

In Lloyd v. Noioell (3) the defendant 
wrote : 

subject to the preparation by my eoUcitors and 
coitipiction of a formal contrict, I aai willing to 
sell to you the lease, etc/* 

Kelcawich, J., said: 

"I cannot myself get out of the plain moaning 
of the words: *I am willing to ssll, not absolutely, 
but subject to tbe preparation by my soUcitor, 
(2) L18771 7 Ch. D, 20. 

I (3) L1895] 2 Ch. I>. 744. 



proviaioD 806TU3 to me to go to tho root of tbo 
contract/* 

In iratson v, McAlhivi (4) the letter 
ran: 

**We agree to sell the above for £ 775 subject 

to agreement stating fully the conditions being 
prepared and signed at our office on Monday." 

Joyce, J., said; 

Wbat is the ofloet of the words ^subject to*? 
They introduced a conditicti or proviso.'* 

Lastly in Von ffatzfeldt Wildenbnrg v. 
Alexayider (6), the case so much relied 
upon by the learned trial Judge, there 
vvas au offer by letter to accept £ 96,000 
for the lease of a certain house and a 
reply by letter accepting 'subject to the 
following conditions,' and one condition 
was that the buyer approved her sur- 
veyors’ report, on the structure, and 
drainge, etc., another was that the 
buyer’s solicitors should approve of tl^o 
title and the form of contract. The 
plaintiff did not approve of her sur- 
veyors’ report, and the defendant with- 
drew the offer to sell. It will be seen, 
therefore that in all these cases the 
words subject to' were used and it was 
held that they imported a condition or 
proviso. I may also refer to the decision 
of Jessel, Mi R, in Crossleyy. M aycock {d) 
where the learned Judge said: 

prmciple wbicb governs tbess cases is 
plain. If ibero is a simple acceptance of au offer 
to purchase, accompanied by a staicmcnt that 
tbo acceptor desires that the arran$;cment should 
be put Into some more forinnl terms tbe mere 
reference to such a proposal will uot prevent ibc 
Court from enforcieg tbe final agreement so 
arrived at/’ 

Lastly tbe Remarks of Spankie, J, in 
Whymper v. Buckle (7) seem directly in 
point. The learned Judge said: 

"With all ibis autboritv before us wo may 
safely conclude that, unless the defendants can 
show that by mutual consent there was a condP 
tion antecedent to a contract, to tbe effect that 
there should be no binding agreement until a 
written contract bad been executed by the parties 
or that tbe assent communicated in their letter of 
20tb December 1887, was subject to tho provision 
as to a written contract, then assumiog that any 
Bgreement has been proved, that agreement 
would be binding upon tbe parties. The case 
therefore must stand or fall to pieces on tbe 
evidence." 

To eay that the words ''the conditions 
thereof are as follows,” appearing in a 
document which has all the appearance 

4i Uy02l 87 L. T. 547, 

6} LlOlSl I Ob. Sd4. 

(6) 118741 18 Eq. ISO. 

(7) 11881] 8 AIL 469. 


of a final agrooinent import that all that 
follows constitutes conditions anlocedont 
to a contract is begging tho question. An 
agreement having been executed, tho do- 
fomlant lias to show that it was not to 
take elToct until certain conditions pro. 
cedent liail heeu fulfil lei. It has been 
argued that some dispute might arise 
when drawing up tlio clause in the for- 
mal agreement corres|)onding to condi. 
tion 4 in Rx. A. Novv to my mind that 
clause is perfectly clear. If the pending 
suits are not disposed of wibliin six 
months, the agreement is to remain in 
force until they are disposed of. Dis- 
posal must mean final disposal. It could 
not he read into tlia clausa that if the de- 
fendant gob a decision in his favour in 
the first Court, the plaiutilT would he 
bound to purchase without regard to the 
chance of the decision in tlie first Court 
being reversed on appeal. But tlie fact 
that a dispute miglit arise in drafting 
tho formal agreement was considered by 
Lord Gordon in liossitter v. Miller (1), 
in the passage I have referred to above 
and cannot in any way alfect the rjaes- 
tion we liave to determine, unless b)ie 
defendant can show tliab the condition in 
Cl. 4 is so uncertain that it is patent 
that DO agreement was arrived at and 
that the parties intended that the actual 
agieement. should be settled thereafter 
when the bargain paper was executed. 
But that has not been shown, the ques- 
tion raised by the dofondant’s solicitors 
whether the defendant's agreement was 
passing to and fro between tho parties 
is DO longer of any imitortance as we 
have been told the suits have been settled 
and the defendants are free to convey, 
but as long as the suits ssore pending 
there would have been no ditlicuUy that. 
1 can see in t)io event of disputes arising 
over the terms of ths agreement in get- 
ting them or any others adjusted by the 
Court. 

In my opinion therefore there was a 
binding agreement on 28th November 
1917 and the plaintiff is entitled to 
specific performance. On the issues 1, I 
do nob understand the form of the issue 1 
and 1 think it should be struck out. On 
issue 2 1 should say there was a con- 
cluded contract the terius of which are 
to be found in Ex A. I would answer 
iBsue 3 in the negative, issue 4 in the 
affirmative, and issue 6 in the affirma* 
tive. Tbe result is that tho appeal 
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and completion, of a formal contract* . . . That 
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must be allowe'.] an;l tlio plaintiff's claim 
<lecreed with costs in both Courts. 

Heaton, J. — 1 concur. 

(t.v./ix.K. Appeal allowed. 
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S'lridlfiif Dhopaohar and 

— Plaintiffs — Appellants. 

V. 

Oanp^iti rnujit Godse others — Do- 

fa. id ants — Respondents. 

Second App^ii'l No 107 of 191G, Deci- 
de I on isth November 1918, against 
decision of First Class Sub-. Judge, Nasik, 
in Appeal No. 1 of 1911. 

Civil P. C (5 of 1903). 0.21, R. 95- 
Suit against judgment*deblor in posaession 
for posaesaion of immovable properly pur- 
chaaed in execution on last day of 12 years 
from receipt of posaeasion — Noncompliance 
with provisions of R. 95 held barred suit — 
Lim. Act (9 of 1908), Art. 144. 

In a suit for pos«cssioa of certain immovable 
property filed on 3rd July 1013, the pUintifTs 
alleged that tbeir father had purchased tbo pro* 
pony uc .an auction sale, and that a receipt for 
possession was given to the bailiff on 3rd July 
1001. It was found that the property bad 
all along been in the possession of the defendants 
wbo wero not disturbed in their possession on the 
date of tbo receipt: 

Held: that tbo provisions of 0. 21, R. 95 not 
having been complied with, the suit was barred 
by time. LP 14 0 1, 21 

M. V , ISIkU — for Appellants. 

y. N. Nadkarni — for Respondents. 

Scott, C. J. — In this suit which was 
Gled OD 3rd July 1913, the plaintiffs 
alleged that in execution of a decree in 
i suit of 1890 tlieir father purchased 
the plaintiff property at an auction- 
sale and a receipt for possession was 
given by the plaintiffs to ti )0 bailiff on 
3rd July 1901. This suit is for posses- 
sion: it is filed exactly on the day tho 
twelfth year oxiiires. Botli Courts have 
held that the cultivable land and the 
house, which are the subject of the suit, 
'were on 3rd July 1901 and had tor some 
• time previously been in the possession of 
defendants 1 to 3 and that defeodaots 1 
to 3 were not disturbed in their posses- 
jsion on the date of the receipt, but that 
statements vvere made in it both by the 
plaintiffs and by the bailiff as to posses- 
sion having been given to the plaintiffs, 
which were entirely false. 0. 21, R. 95 
of the Code provides that: 

“ where the immovable property sold is in the 
occupancy of the judgmont'debtor or of some 
person on his behalf . . . aud a ce-tificalo in 
respect thereof has been granted under R. 94 , 


the Court shall, on the applicaticn of the pur- 
chaser. order dedivery to be made by putting 
such purchaser, or any persoc whom he may ap- 
point to receive delivery on his behalf in posses- 
sion of tbc property, aud if need be. by removing 
any |.erson who relumes to vacate the same.'* 

Tho form prescribed for the warrant 
to the bailiff is given in Appendix 
No. 29, and runs as follows: 

“ Whereas . . . has become the certified pur- 
chaser of . . . at a sale in execution of decree in 
suit No. . . of 19 . . . }ou are hereby ordered to 
put the said . • . the certified purchaser, as afore- 
said in possession of the same.’* 

It is clear therefore that the provisions 
of the Civil Procedure Code have not 
been complied with. It is however ar.i 
gued that there has been what is called 
symbolical possession, audit is contended 
that the provisions of 'the Code, as inter- 
preted in Mahadeo Sakha ram v. Janu 
Namji Hatle!/ (1). disregarded 

in Gonsec]U6Dce of a decision in the Privy 
Council in Badha Krishna v. Bom Ha- 
hadur (2). There, according to the judg- 
ment of the Judicial Committee, a sale 
took place and the mortgagees were the 
purchasers. They received a sale cevli- 
ficate that they were entitled to all the 
/^amindari rights in 8 annas pucca of 
Mauza Nagdah, and the land being in oc- 
cupation of cultivating tenants under an 
apparently bona fide title, they received 
formal possession as usual after due pro- 
clamation l)v beat of drum in That 

* 

WAS bheretore a case falling under S. 319, 
Civil P. C., 1882, which provides that 
" wheo the property sold is in the occupancy of 
a tcoaut or other person eutitled to occupy the 
sarnc, and a certificate in respect thereof has 
bceu graattd under S. olG. the Court shall order 
delivery thereof to be made by atfixiug a copy of 
the ceriifi(.ace :f sale in some conspicuous pl.ice 
on tbo property, aud proclaimiug to the occu* 
pant by beat of drum or in such other mode as 
may bo customary, at some convijulent place, 
that tbe iutercst of the jtidgmeut-debtor has 
been transferred to tbe purchaser.” 

The difficulty supposed to be created 
by the Privy Council judgment is due to 
reference in tho concluding paragraph to 
a Full Bench decision of the Calcutta 
High Court in Juggobandha M^ikerjee v. 
Bam Chunder Bysack {'i), in which it 
was Said that symbolical possession 
availed to dispossess the defendants suffi- 
ciently, because they were parties to 
the proceedings in which it was ordered 
and given and their Lordships observe! 
that there was no reason to question it 

(1) 110121 30 Bom, 873=14 1. C. 447 (F.B ). 

(2) A. I. R. 1917 P. C. 197=43 I. C. 268 (P.C.). 
(8) [18S0] 5 Cal. 564=5 C. L. R. 548 (RB.). 



Narayanv. BasanNA (Batohelor, As C. .T.) 


1919 Narayanv. Basanna (Bj 

or to hold that the rule of procedure 
should be altered. In the Calcutta case 
ib was said that whore land was in the 
occupation of the defoudant, delivery 
must be by placing the plaintilY in direct 
possession under S. 223 of tlie Code, of 
1859. but where it was in the occupatiou 
of raiyats the decree awarding possession 
to the plaintid as against the defendant 
{not in actual occupation) could only ho 
onforced by proclamation and as in con- 
templation of law botli parties must lie 
considerei as being present at the time 
when the delivery is maile. The deli- 
very thus given by proclamation must be 
deemed equivalent to actual possession. 
This would be so only under S. 224 of 
the Code, of 1859, corresponding with 
S. i564 of the Code of 1882 and O. 21, 
R. 36 of the present Code or S. 319 and 
0.21, R. 96, dealing with the case of 
delivery to a purchaser at a Court sale of 
land in occupation of tenants. The pre- 
sent case however falls under S. 318 of 
the Code, of 1882 which is re-enacted in 
0. 21, R. 95. We aflirm the decree and 
dismiss the appeal with costs. 

G.P./r.k, Appeal dismissed. 
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Batchelor, Ag. 0. J. and Kemp. .T. 

Yamunabai iJarayan C/i*tn*s— .Appel- 
lant. 

V. 

Lagmanna Basanna, Eurani — Respon- 
nont. 

First Appeal No. 46 of 1915, Decided 
on 12th February 1918, against decision 
of First Class Sub-Judge, Belgaum, in 
Suit No. 101 of 1913. 

{*) Gr*nt — Service inem — Retumption— 
Grant partly for past and partly for future 
•6rviC€ 15 retiimable on wilful default. 

Where lauds are granted on account partly of 
services already rendered and partly ofaeiviccs 
to be rendered in the future, the grantor ie en- 
titled to resume the lands by reason of the wilful 
default of the grantee in the service which was 
a condition precedent to bis enjovment of the 

« CP48Cl.P47 0al 

(b)Ad^rae Possession — Landlord and 
tenant— During tenancy landlord is not 
affected by adverse possession, but where act 
IS open be is so affected— Wbat acts operate 
against him stated. 

Ordinarily, during the currency of a lease, no 
adverse possession can be obtained by a third 
party against the landlord, but it is otherwise 
where, to the knowledge of the landlord bis 
tenants are ejected by a stranger after open 
oonflict with him, and the new tenants pay 
thele.renti to the stranger. In snob a case the 
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landlord’s rights are opcnlv niiil hir 

rights opoiilv ohallengtid mid j- and 
adverse possession li^gins to run ugaiii'-i hint. 

U’ -!■> 0 1 ) 

Setnlcad ami S. Jl. Tlahhnlc — fur Ap- 
pellant. 

Cotjaji ami S. S. F'.i l':'i r - lor Ke^spun. 
dent. 

Batchelor. Ag. C. J.— This is an 
appeal from a jud^irnont ami decri’o of fho 
First Class Sulvir.linato Tii.lgo of 
Mr. Koppikar. Tim suit was brought for 
possession of certain lands willi mosno 
prolits. The original dofonilants 1 to 
24 were tenants in occupation of tlio 
lands in suit, hut Iho real conihutant 
defendant was defendant 25. who is the 
Sar Desai of Vantmuri. Tho history of 
the litigation is set out in the learned 
Subordinate Judge's judgment, but it 
will be convenient to refer to a few of 
the more important facts now in order 
to bring them into early prominence. It 
is admitted that the original owner of 
the lands in suit was the Desai, the pre- ( 
docessor of the present defendant 25. to 
whom I shall in future allude as “the 
defendant”. So early as 1774 A, D. his 
ancestors made a grant of these lands to 
the plaintiff's ancestors by tho sanad, 
Ex. 201. A pedigree of the plaintifl’s 
family, so far as we are concerned with 
it, will be found in the Subordinate 
Judge's judgment. The plaintifT's an- 
cestors acted as Chitnis and storekeeper 
for the Desai, but in 1843 the right of 
service as storekeeper w.-is discriminated 
from the service as Chitnis, and went to 
another branch of the family. We are 
not further concerned with any rights 
connected with tlie service as store- 
keeper. The ofTice of Chitnis remained 
with the plaintiir's family together with 
the lands in suit. In the genealogy ap- 
pearing in the lower Court's judgment, 
it may be observed that Nilkanth, Gopal 
and Balkrishna were adopted sons, and 
their adoptions were in each case duly 
recognized by the Desai. Balkrishna left 
no son, and his widow Sundrabai was 
unable to serve as Chitnis. The Desai 
therefore allocated the lauds and the 
appurtenant cash remuneration to other 
persons whom be temporarily employed 
to discharge the duties of the ofTioo. In 
November 1879 Sundrabai mortgaged the 
lands to the Desai for a sum of Rs. 2,500 
and the Desai was put in possession. In 
1881 Sundrabai adopted Narayan, who 
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attained n.ajorifcy in 1^80, aiul dieJ either 
in 10()2 or 1903. according to the plain- 
till s version. In August 1889 Narayan, 
after reaching his majority, reieoined the 
mortgage, and the instrument. Ex. 56, 
hears upon it an eDtlorsemeiit of satis- 
faction. In October 1889 Narayan pur- 
I^ortel to let out tlie lands under kabiu 
liyals to six tenants. Tliose kabuliyats, 
which are Exs. 179 to 184. are for a term 
of twelve years, and would therefore 
expire in 1901. The six tenants however 
proved recalcitrant, and Narayan was 
unal)l6 to obtain from them any payment 
of their rents. He therefore filed suits 
against them, and in those suits obtained 
decrees for tlie rents of the years 1890 
and 1891, The rents of tliose years were 
actually recovered from tliose tenants by 
Narayan. In 1894 Narayan brought 
other suits for the rents of 1892-93 
against the six original tenants, and 
certain other persons who had been put 
in occupation as tenants by the Desai. In 
1896 Narayan obtained from the Court a 
decree in the suit of 1894, but admit- 
tedly lie never succeeded in getting that 
decree executed, and admittedly he 
nevermore recovered any rents in respect 
of these lands. In other words, after 
this struggle with the Desai, in 1889 he 
abandoned the matter and acquiesced in 
the Desai's position. 

The facts which I have above set out 
are, I believe, not in dispute between 
tbo parties. The learned Judge below 
raised two principal issues, one of them 
dealing with the true construction of the 
sanai, Ex. 201, and the other raising the 
question whetlier the Desai had a dofence 
to the plaintih's suit oo the ground of 
his adverse possession. As to the con- 
struction of the sanad the learned Judge 
found in favour of the plaintiS’, but find- 
ing that the Desai had proved adverse 
possession for a period exceeding twelve 
years, he on this ground disuiissed the 
suit. The judgment, as is invar'ably the 
case with Mr. Koppikar’s judgmeots, is 
a careful document, and for my own part, 
I agree with the learned Judge below in 
all that he says as to the questions of 
fact in tliis suit, and those questions of 
fact are, in my opinion, all important. 
I difTer from Mr. Koppikar as to the 
construction of tlie sauad, but nonethe- 
less 1 desire to say that my judgment is 
largely based upon my own view as 
to the facts of the case and if I am 


right as to those facts, it seems 
to me that tliere can be no doubt 
either of the justice or of the propriety 
of tlie decree under appeal. No doubt at 
first it seems a idausibla thing to say 
that a Court should be loath to defeat 
tlie grant ofi774 by reason of adverse 
possession on the part of 'the grantor's 
successor, but if broad propositions of 
this kind are to go for anything the case 
may be put even more favourably for the 
defendant For, whereas as I read this 
sanai, the lands were granted in consi- 
deration of service, the plaintiff in this 
suit seeks to dispossess the defendant and 
claims the lands absolutely, repudiating 
any obligation to serve, and denying that 
the defendant Desai has any interest in 
the property. Upon tliis point it may 
be well to notice at once that the Desai's 
position is in my view neither extrava- 
gant nor oppressive; and be says in his 
deposition, which appears to me to be a 
candid and truthful statement. 

'Tf service is rendered, then only the lands in 
suit are to bo held by the pUiutiS's family from 
generation to generation. If they refuse to ren* 
der the service 1 havo the right o! resiimiog tbo 
lands. I have also that right ii they deny my 
title as owner.*’ 

Now it is an admitted fact that at 
least for ten years the defendant Desai 
has been in exclusive occupation and en- 
joyment of these lands, and throughout 
that time the plaintiff's family have ac- 
quiesced in that position. Now after the 
lapse of this prolonged period this Hindu 
lady, acting through her agent, her bro- 
ther, sues to oust the defendant. With 
these prelimiriury observations. I go now 
to the first question \o be answered. 
What its tlie true meaning of the sanad, 
Ex. 201'? That document runs as 
follows: 

“To Ra jesbri Narayin Jivaji Chituis and Kotnis 
belougiug to Gotra KasUyapa Suita Asbvalayan. 
Salutations aod request of friend Basavaprabhu 
^alad Lakbamgowda Do^ai, Nadgowda, Pargane 
llukkeri. Sir Desai of several Mabals aud Nad- 
gowda Mamie Alurtujabad. Tho Sooryear Kha; 
mas. Sabain, Maya Alaf 1175 (i. e., 1774 A. D.) 
Vritti Patragiveu in writing by me is as follows: 
*Vour father and >ou have been serving us faith* 
fully since the time of mv father. You have been 
very useful in serving us. You areserving lo many 
ways as Chituis and as Koti clerk. Thinking 
that you area useful person and tbatyou are com* 
potent to perform both these services aod that it 
is necessary to grant to you only (that is, exclu- 
sively the vritti appertaiuing to these services 
and to continue it \>ith vou from generation to 
generation. I have granted to you the vritti ap- 
pertaining to the services of Ohitnis and Kotnis 
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and th^ vritti appertaining to service in respect of 
the maQAgomdut of tho koti. The oiuohtmenU 
granted in your favour in respoct of these -two 
services are as particulars mentioned below.** 
Then after setting out the particulars, 
the document concludes: — 

have granted you in in am as above, Rupees 
four hundred as emoluments in cash aud the 
said Kamat lands in respoct of both forviccs. 
And I have settled and granted you the KaU' 
lavani of the aforesaid P&rgane and Kami (rights) 
in respect of sanads, etc. You, your eons, 
gtandsoos and other descendants from genera* 
tioQ lo generation are to go ou enjoying the 
above property, and you and your dcfcendauts 
from generation to generation are to perform 
b^th the services and live happily. There is no 
reason for anyone to cause obstruction. M%y 
this be known. 

Mr. Setalvad for the plaintiff has 
urged that upon a true readiog of this 
document theia is a sharp distinction 
between the cash which is to be the re- 
muneratioQ for future services, and the 
lands which according to tlie learned 
counsel, are granted in exchange for 
services already rendered. But upon 
carefully attending to the language of the 
document, I feel sure that the vernacular 
words cannot bear the weight of any 
such distinction. It is quite true that 
the word vetan'* remuneration, occurs 
after the word ''cash'*, but that after all 
is the place where one would expect to 
find it, and if the document be read as a 
whole it seems to me impossible to deny 
the force of the constant occurrence to* 
gather of the casir and the lan'ls, and 
the constant bracketing and coupling of 
the services already rendered with the 
services to be rendered in future as coo- 
stitutiog jointly the integral considora- 
tioD for the grant. Thething itself is more 
than once called avritti, and that word is 
defined in Molesworth's Dictionary as 
meaning any office, situation or business, 
senses which are familiar to the Courts 
in connexion with this particular word. 
If reference be made to Exs. 202, 242, 
203 and 459, it will, I think, he seen 
that the sense which I am attributing to 
the instrument is the sense which the 
parties to it have always accepted. Id 
Ex. 202, for instance, which is a letter 
from the Desai to Nilkanth, we have the 
following passages: 

'*Tbe decesged Rndropant had do iggus. He 
ihereforo took you lo adoption. As to that, you 
roquestod that ibe adoption should be condrmsd 
by (ub) the Sarkar. On a consideratioa thereof 
it appears to us that the fact ol)our having 
been adopted by Budropant ie true. Your adop* 
tlon Ib therefore confirmed and you are made 
owner to bis vrittl. Therefore the land, baks 


and kanubabd and tho kaulavni, otc in ilm 
several villages appertaining to the chit- 
nishi vrittl acq iirod by and coDlimictl from 
your ancestors . . . aro granted. Tho whole land 
including the above and haks. kanubabs and 
emoluments in respect of writing as continS 
from ancient times, you should enjoy nnd Jou 
should do your own writing work in respect of 
cbitnishi and by enjoying the lands, e'e H 

mentioned above you should faithfully nerform 

the service of tho Sarkar.*’ ^ ^ 

In Ex. 242, which is a letter to the 
Desai (rom Nilkanth, we fiml the follow- 
ing language: 

“You tho Sarkar have now made me the owner 
of the Vrittl of Kudropant and granted a sanad 
in my fav^yur to the eflect that I should manace 
tbc work of writing in respect of ChilLishi and 
in respect of the Jamabandi of the several vil- 
lages and go on onjo>ing tho property ... I shall 
accordingly enjoy the said ft-ir.fi and perform 
the tvvodutiesof writing and live honestly and 
loyally in the service of the Sarkiir." 


These documents, if their assistance is 
needed, seem to me to conlirm tlie mean- 
ing whicli 1 am attribuiiug to Ex. 202, 
that is bo say, they seem to sujiport buef 
construction that the lands in question 
and the cash allowance aro granted, to 
use the language of the E^rivy Council. 
pro sermtis impensis et impendendii 
that is, on account partly of services al- 
ready rendered and partly of services to 
be rendered in the future. In other 
words, as I read the sanad, the conti- 
nued performance of the service, is upon 
the true construction of the grant, the 
condition on which the lauds aro to be 
held, and if that is so, then according to 
the Privy Council’s decision in Forbes v. 
Meer Mahomed Tuquee (l), the lands 
may unquestionably be resumeil for wil- 
ful default. The decision which I have 
just cited was considered by Sir Law- 
rence Jenkins in Lakhnvujavdav. Keshav 
/lnnrt;t (2), but I cinnot concede tliab 
the judgment of the Chief Justice afTords 
any support to tho plaintiff's case in our 
present circumstances. All that was 
laid down there was that, where tho 


grant is a grant in consideration of past 
and future services, as here, and where 
as hero is no express provision in tho 
grant that the interest in the lands 
should cease when tho services are no 
longer required, the lands held under tho 
grant are cot resuinablo at will. But 
then that is nob the defendant’s caso.l 
He claims to be able to resume the lands 
nob at will, but by reason of the wilful' 
default in the service which was a con- 


(l, 11B691 13 .Nf. I. A. 430=2 S.-ir. 680 (i>. oT 
(2) L1904J 28 Bom. 805. 
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flition inoeeflent to the enjoyment of the 
Ian*!:?. 

That thero was a wilful default can- 
not I think, he questioned. The mort- 
g.\' 4 e of 1S79 was made hy Sundrahai to 
the D-Jsai when the latter was an infant 
nn l at that time the managers of the 
San^than wore the Desai's mother as- 
l if one should say assisted, by a 

person named Bhau Ramcliandra. This 
Biiau Bamcbandra is found upon the 
e\‘idcnco to have been related to the 
family of Sundvahai, and it is enough to 
say that ultimately ho had to he removed 
for mismanageinent of the estate. In 
the Desai attained majority, and in 
1819 the mortgage money was paid to 
him. It is important however to ob- 
serve that the endorsement on Ex. 56 re- 
cites that the deed is given back. It does 
not recite that possession of the lands 
was delivered to Narayan, and the Desai, 
wliom I believe, has sworn that posses- 
sion of the lands was not delivered. It is 
true that on the day before the redemp- 
tion Narayan made the statement, 
Ex. 462. upon which Mr. Setalvad has 
placed reliance. But it cannot, I think, 
be effectively argued from this statement 
that Narayan genuinely professed an 
honest willingness to continue the ser- 
vice as Chitnis. The statement is very 
touch in the form of aself-sorving petition, 
the object being that his name should be 
entered in the accounts of the Sansthan, 

and he says that ^ ^ ^ . 

“nazraua in respect of adoption and the beir* 
ship inquiry has already been given hy Sundia- 
hai according to the custom of the SanstUan. 

The statement appears to have been 
made in the Ivutcheri of the Sansthan in 
the presence of some representative of 
the Desai, and it would seem that Nara- 
yan’s attention was called to the fact that 
no record was discoverable showing that 
nazrana had been paid in respect of the 
adoption. 

•'We were asked** therefore, he says, "to state 
whether or not we are now willing to pay 
nazrana in respect of the sanctioning .of the 
As to this I beg to state that at 
present my family is in straitened circumstances 
as debts etc., have been incurred. I am therefore 
willing to act up to any order that may gra- 
ciously be passed and to pay now only whatever 
amount, etc., that may bo found due this day to 
the Sansthan and to render service, etc.** 

That, no doubt, so far as words go, is a 
profession of willingnes to serve, but as 
it seems to me, a profession of willing- 
ness to serve on terms which were Nara- 


yan’s and were not the Desai’s. Admit- 
tedly however Narayan never served, 
and though the Desai’s books were put 
in evidence in the Court below, it is not 
suggested that any nazracawas ever paid 
by Narayan, nor is it alleged that the 
adoption of Narayan was ever recognized 
by the Desai. The Desai himself, in his 
statement made on 21st January 1894, 
Ex. 200, explains what happened in these 
words: 

“The oppenont (i. e., Narayan) bad been told 
to perform service. He did not perform it. He 
absconded. The order to perform service had 
been made orally. The remuneration for service 
had been settled previou.My, that is, before the 
vahivat came into ray bands. After the adminis- 
tratiou came into my hands he was told to join 
service. He absconded.*' 

It is indeed clear upon this record nob 
only that Najayan failed to offer himself 
for service on the berms that the Desai 
could approve, but that he lost no time 
in putting himself in a position of irre- 
concilable hostility against the Desai 
whose tenants be sought to estrange. 
In his deposition in the present suit the 
defendant speaks as follows on the present 
point: 

• *'On the satii^faction of the mortgage, I told 
the plaintiff's bu<^bsnd that if he was not able to 
render the service, that he might appoint some- 
body to do it and learn the work under him and 
promised to deliver the lands if be did so. He did 
not appear to render the service and did not 
depute anyone for the purpose.** 

So much as to the position occupied by 
Narayan, But what concerns us more 
intimately is the position of the plaintiff 
herself, and that is disclosed in no un- 
certain terms in the early paragraphs of 
the plaint. In para. 1, after setting out 
the lands in suit, she goes ou: 

**The faid lauds have been continuing as po^ 
inain from ancient times with the ylalotiff's 
family from the ancei;tor« of defendant 25, the 
khatedar, and are of the full ownership of the 
plaintiff.** 

And in para 3 she says: 

"that the plaintiff's husband Narayan Bal* 
krishna recently died, and that she herself, the 
plaintiff, is bis only heir.'* 

I conclude therefore that in this 
case there has been nob only a wilful 
default to vender the services which 
were the conditions precedent to the 
enjoyment of the lands, but the present 
suit is based upon an open disavowal 
and repudiation of the defendants 
interest in the property. It appears to 
me therefore that on the terras of the 
sanad the defendant was, and is, entitled 
to resume the lands. Next it remains to 
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deal with the question of possession. In 
the first place it isesseptialfortheplain- 
tiff not only to prove her title, but to 
show that within twelve years next pro- 
ceding the suit she had possession of the 
land; see the Privy Council’s decision 
in Dharani Kanta Lnhiri v. Gabar 
Ali Khan (3). Well if that is the burden 
lying upon the plaintiff it appears to me 
that a complete answer to the suit is the 
fact that certainly during the twelve 
years preceding the suit the possession of 
this property was with the defendant 
and not with the plaintiff. This fact is 
clearly proved, and so far as I have under- 
stood the arguments, is not contested by 
the appellant. I need not therefore labour 
the point, but will say that to me it is 
plain upon the record that at least over 
since 1893 the defendant has sole posses- 
sion in his own right, that his tenants 
have been in occupation aud that through 
them he has received all tlie rents and 
profits of the lands an 1 has received them 
to the knowledge of the plaintiff and her 
predecessor. 

Upon the question whether the defend, 
ant's possession can be regarded through- 
out as adverse or not the appellaut relies 
upon the twelve-year rent notes obtained 
by Narayan in 1889, and the argument 
has been that the possession of the Dosai 
could nob be adverse as against Narayan 
until those leases had expired in 1901. 
Unfortunately for that argument the lear- 
nel .Judge below has found that the ka- 
buliyats and rent notes in question are 
not honest documents but were obtained 
by Narayan in collusion with the tenants 
and in fraud of the Desai. That finding 
is fully explained in the last paragraph 
of the Subordinate .fudge’s judgment and 
I need not say more than that I agree 
with the reasoning there employed. It 
is notorious that Indian peasants are 
ready enough to pass such rent notes to 
anyone, the peasant's sole desire being to 
he allowed bo stay on the land which be 
occupies. As to Mr. Setalvad’s conten- 
tion that this young man would not have 
bcjn able to collude with the tenants to 
the detriment of the powerful Desai, the 
answer appears to me to be extremely 
simple for I think that any misrepresenta- 
tion made by Narayan would have pro- 
duced the desired effect as for instance, if 
Narayan had told the tenants that his 
adoption had been sanctioned hv the 

(8)Tl9l81 18 I. a. 17 (P. C.). 
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Dosai. We are 'however without any 
evidence as to what precisely happened 
so that all this is a matter of speculation 
I wish only to say that the theory tliat 
Narayan colluded with the tenants is not 
m my opinion exposed to the slightest 
dillioulty on the ground of actual practice 
I should add that I myself feel quite sure 
that in October 1889 and in the events 
that had by then happened, Narayan 
certainly did not suppose that ha was 
honestly entitled to take these rent notes 
from the benants, or bo obtrude himself 
into the position of the landlord. I think 
his object was as is not infrequent in such 
cases, merely to create documentary evi- 
dence to assist him in the future. 

But then it was said that the Desai’s 
own accounts from 1891 to 1911 indicate 
that in his opinion those lands were still 
held by !he plaintiff as remuneration for 
the Cliitnis service. We have been care- 
fully taken through all these entries by 
the learned counsel; and though at first 
sight they seem to raise a difficulty in 
the defendant's way, that difficulty is, £ 
tliink dispelled by a littio consideration. 
In the first place, ever since 18 k 9 it is 
indisputable that tiie Desai has been in 
open hostility to tlie plaintiff, openly 
claiming that tlie lands had been resumed 
because there had been default in the 
service. It is unlikely therefore that he 
would make himself, or ever authorize 
any agent to make, account entries which 
are flagrantly in contralicbion with his 
own sustained action. The explanation 
however is not far bo seek. In the first 
place it is noteworthy tliat this point is 
not referred to in the long and elaborate 
judgment of Mr. Koppikar, so that I must 
infer that at the trial the plaintiff felt 
tliat no imporbance could attach to it. 
It was reserved for the Court of appeal. 
That is the more unfortunate, because 
both the Desai himself and his karbhari 
were examined at the trial, and if any 
point wore to be made by the plaintiff of 
the Desai's account books it was in my 
opinion manifestly essential that that 
point should be put either to the Desai 
or to bis karbhari or both in order to 
afford them an opportunity of giving a 
reply. As I say, no such opportunity 
was afforded and the point was reserv- 
ed for the Court of appeal after all 
the evidence bad been finally closed. 
Even here however it so happens that 
the matter is not difficult. I fully ac- 


50 Bombay Yamunabai Narayan v. Lagmanna BaSanna (Batchelor, Ag.O.J.) 1919 


ce|)t Mr Coyaji's explanation, which is 
that as a matter of accounts these lands 
were in the Desai's oflice earmarked or 
allocated to the Chitnisi oflice, and have 
never >et been formally dissociated from 
iluit oilice. The entries therefore would 
be continued to be made by the clerks in 
the ordinary routine, and Mr. Coyaji has 
stilted without contradiction that oven 
af'er tlie Desai's written statement was 
filed in this suit, tlia entries continued 
to he made as before* It seems to me 
therefore that no use can be made of 
these entries in contradiction of the 
cloar attibulo which the Desai has pre- 
served since 1889. If then the learned 
Judj?e below is right, as I think he is 
right, in finding that tlie rent notes were 
collusive, tliere also is an end of the 
plaintiff’s case, for it cannot be that the 
plaintiff ’s position is improved by reason 
of the collusion of her predecessor-in. title. 

Lastly, I will shortly state my opinion 
upon the assumption that Mr. Koppikar 
and I are wrong in regarding the kabu- 
liyabs as collusive. Uven so, I do nob 
think that the result would be dififerent. 
There is no need to cast any doubt upon 
the general proposition that ordinarily 
during the currency of a lease no adverse 
possession can be obtained by a third 
party against the landlord, seeing that 
the landlord is not usually entitled to 
resume possession until the expiry of the 
lease. But as Batty, J.’s elaborate judg* 
ment in To rubai v. Vevkatrao (4) shows, 
this broad proposition is subject to quali- 
fication and reserve. At p. 57 of the 
report the learned Judge observes: 

*Td tbe case of landlord and tonani, the mero 
ouster of the tenant was shown to bo iosufficient 
60 to affect the landlord as to put him to the 
necessity of Tindicating his position. But when 
the landlord was entitled to rent and the rent 
was not merely left unpaid (a fact which would 
give the real owner no nnmistakeable notice of 
his rights being infringed), but was actually 
refused and paid to another person, thon there 
would be such virtual dispossession of the right** 
ful owner as to put him to his remedy.'* 

Now here the facts are exceptionally 
strong against Narayan and the plaintiff. 
To their knowledge, their tenants are 
ejected by the Desai after open confiict 
with him, and ever since 1893, these new 
tenants of their enemy pay their rents 
to the Desai. It is, I think, upon these 
facts nob possible to resist the conclusion 
that Narayan’s alleged rights were openly 
invaded, and his alleged title was openlv 
(4) tiooal 27 Bom. 43. 


challenged and jeopardised by the Desai. 
It follows therefore in the words cf 
Batty, J., that he was put to his remedy 
against the Desai, whose acts manifestly 
assailed his own position and not merely 
the position of the tenants. 

I have already observed that after the 
payment of the mortgage money, though 
the mortgage bond was handed back, the 
lands were not delivered. I may now 
add that Narayan's successful suits of 
1892 and 1894 were brought against the 
tenants only, and that the Desai was no 
party fo them. The judgments in Nara- 
van's favour proceed merely on the exe- 
cution of the kabuliyats by the tenants, 
and not on any finding that Narayan had 
made over actual possession of the lands 
to the tenants. Moreover the Desai not 
being a party, the Courts neither did nor 
could consider the question of actual 
possession, as that question arose between 
Narayan and the Desai. But upon this 
question we have in the present suit 
very notable admissions. The plaintiff's 
own brother and agent who is conducting 
this suit on her behalf Keshav Sheshgiri, 
Ex. 194, says in cross-examination: 

am not prepared to swear that the lands 
were not granted as remuooration for service. 

1 do not know if plaintiff's ancestors did or did 
not render service to tbe family of defendant 25. 
Defendant 25 bas been in possession oftheplainb 
lands for tbe last 10 or 15 years, and enjoying 
the profits wrongfully. Plaintiff's husband last 
recovered tbe rent of the plaint lands in l$Dl-02, 
but not afterwards. Defendant 25 recovered 
rents subsequent to 1891’92. lu ]$U2*9.9 defen- 
dant set up title as owner and claimed to be in 
possession and refused to part with it.*' 

Then Balvant Daso, Ex. 206, a witness 
for the plaintiff and a person who bears 
DO good-will towards the Desai, says in 
cross-examination: 

I cannot say from wbat tenants defen- 
dant 25 has been taking kabuliyats in respect 
of Subraya's portion since the. miscellaneous pro* 
ceedings of 1892*93. Since 1895 defendant 25 has 
been recovering tbe rent of Subraya's portion of 
tbe plaint lands" 

And the plaintiff’s witness Nilappa 
Ningappa, Ex. 219, speaks to much the 
same effect. ' I do not remember,” he 
says: 

** how long the tenants of defendant 25 have 
been occupying the plaint lands. It may be 20 
or 22 years. They have been paying tbe rent to 
defendant 25 and they told me so 7 or 8 years 
ago. They commenced paying rent to defen* 
dant 25 al^ut 20 years ago." 

In the face of reluctant admissions of 
this sort, it seems to me that the Court 
is bound to belive the otherwise credible 
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and respectable testimony of the Desai, 
Ex. 199» when he says: 

did not deliver possession of tbo lands after 
satisfaction of the mortgage. I have remained 
in possession all the time since satisfaction of 
that mortgage in my capacity as owner.'* 

On this evideooo I come to the conclu- 
sion that ever since 1893 on any computa- 
tion the Desai has excluded the plaintiff 
and her predecessor from possession and 
enjoyment to their knowledge and in open 
assertion of his adverse claim. The facts 
seem to me to be so strong that if 
Batty, J. and I are right in thinking 
that in special circumstances adverse pos* 
session can run against a landlord during 
the currency of a lease, I cannot doubt 
that such possession will run against 
Narayan in the circumstances of thh case 
even upon the violent assumption that 
the kibuliyats taken by birn from the 
tenants were not taken collusively and in 
fraud of the defendant. Upon all these 
grounds, I am of opinion that the decree 
of tlie Court below is right and ought to 
be aifirmod with costa, this appeal being 
dismissed. 

Kemp, J.^Plaintiff sues to recover 
possession as owner of tbo plaint lands 
together with rnesne profits. Defendant 25 
is the Sar Desai of Vantmuri and the 
plaintiff’s claim is based on a sanad 
granted by the then Desai to one Narayan 
Jivaji, plaintiff's ancestor, on 24th 
September 1774 (Ex. 201). Plaintiff's 
case is that the lands comprised in the 
sanad were given to her family as a sub- 
inara without any condition or power 
of resumption and that the service of 
Ghitnifl or secretary rendered by the 
members of the plaintiff's family was iu 
consideration of a money payment which 
used to be made to the family and that 
the grant was not in cooaideration of past 
and future services in that o8ioe. Dafen- 
dant 25 alleges that the subject of the 
grant was the office and not the lands, 
that the office used to be remunerated by 
the income of the lands, that he has the 
right of dispensing with the service and 
resuming the lands and that be did both 
about 1890-91. The other defendants are 
tenants on the lands in question. In 
my opinion, it is of little avail to look at 
the sanads in decided cases to construe the 
sanad in aoit. The coostruotion of a 
sanad in each case depends on its terms. 
The present sanad acknowledges the ser- 
vices of the grantee and his father in the 


oftpaoitieg of georetary and sborekooner 
and records that the right of both those 
servioes shall be allotted to this grantee 
and contmued to hipa from generation to 
generation. The remuneration for these 
services is detailed as property oonsisbing 
of lands at Kamatnur and other places 
and Rs‘ 200 in cash payable every year 
with some'perquisites for the office of 
secretary and an equal amount and lands 
in different villages for the office of store- 
keeper. The sanad then goes on to say 

' I have granted you in inam as above Rs. 400 
as emoluments iu cash and the said Kamat lands 
in respect of, both services. And I have sottlod 
and granted you the Kaulavani of tho aforenid 
pargana and Kanu rights in respect of sanads 
etc. You. your sons, grandsons and other des- 
cendants from generation to generation ate to 
go on onioying the above property, and you and 
your dcsendauts from generation to generation 
are to perform both the services and live han- 
pily.- 

The proper construction of this docu- 
ment seems to me to be grant of an office 
to be remunerated from cash and lands. 
I do not agree with the plaintiff's conten- 
tion that the lands were granted apart 
from the services, nor with tho defen- 
dant's contention that he lias the right of 
dispensing with tho services and resum- 
ing the lands. So long as the grantee 
and his descendants performed the ser- 
vices, they were entitled totlie remunera- 
tion of the cash and the lands. 

In 1843 a dispute arose between the 
two branches of tlio plaintiff’s family, 
which was settled by the Desai allotting 
to one branch this right of service as 
storekeeper with the cash and lands per- 
taining thereto and to the other branch 
(represented in this case by the plaintiff) 
the office of Chitnis with the cash and 
lands relating to that office. Sub- 
sequently, the holder in 1843 of the office 
of Chitnis died without issue and his 
adopted son Nilkanth, on paying the 
customary na^rana was recognized by 
the Desai, who invested him with the 
office and the lands and perquisites of 
bis adoptive father and enjoined him to 
the writing work connected with the 
office of secretary, enjoy the lands etc., 
as aforesaid and render the service with 
devotion. After Nilkanth's death Gopal 
was recognized as his adopted son in- 
vested with all the rights and powers 
of his ancestors and directed to discharge 
his duties with devotion. After Gopai 
his adopted eon Balkrishna was recog- 
nized on agreeing to pay the oastom. 
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ary nazraua and perform tlie service ; 
Ex. 150. 

On Balki ir.lina's death, as his widow 
Sundrabai was unable to perform the 
service or depute a fib person to do so, 
tiro Desai withheld some of the per- 
quisites and applied the jrroceeds towards 
tire remuneration for the service, which 
apparently he took from others. In 1881 
Sundrabai adopted Narayan, the plain- 
tiff's deceased husband. Narayan made 
ail aiqilication on 13th August 1889 to 
have the perquisites restored as he was 
willing to serve the Desai. He also 
prayed that bo might bo excused the 
payment of the customary nazrana : 
Ex. 492. It does not appear that the 
Desai ever recognized his adoption or 
accepted his offer of service. Indeed he 
says that Narayau refuseil to perform 
the service which would be a sufficient 
ground to defeat this suit, for the per- 
fomranco of services was a condition pre- 
cedent to the enjoyment of the lands. 
On 25th November i879 Sundrabai mort- 
gaged llio lands witlr tlio Desai with pos- 
session for Ks. 2,500 ; Ex. 56. The 
Desai was then a minor and did nob 
attain his majority until 1885. On 14th 
October 18b‘J Narayan redeemed the 
mortgage and received back the deed with 
satisfaction endorsed upon it, bob the 
Desai remained in possession of the lands. 
The plaintilf contends that Narayan was 
iu possession by virtue of ka^liyats 
passed by the tenants on 8th October 
1889, but these kabuliyats (Lxs. 17J 
184) were obtained from tenants who had 
come in through the Desai* during the 

currency of the mortgage. 

Now it may be that in a grant of this 
kind, when the last holder of the office 
dies without issue, the services niay be 
performed by somebody deputed by his 
widow. In the present case, as Sundrabai 
was unable to perform the service and did 
nob depute anyone to do it for her, the 
Desai withheld some of the perquisites 
and applied the proceeds towards the re- 
muneration for the service from others. 
Narayan, Sundrabai’s adopted son, did 
not perform the service nor was his ad- 
option recognized by the Desai. What 
however we are concerned with in the 
present case is that the plaintiff, who is 
Narayau’s only heir, claims the lands as 
owner, and I am of opinion that having 
regard to my construction of the terras 
of the sanad her claim as owner must 


fail. Where the office is alive and in- 
volves the continuous performance of the 
duties, I think she can only claim the 
remuneration from, as distinct from the 
ownership of, the lands if she depute 
somebody acceptable to the Desai to per- 
form the services. But her suit claiming 
the property absolutely must fail. 

Then it is shown the Desai was in pos- 
session in 1902 The plain was filed on 
21st December 1912. In order to suc- 
ceed the plaintiff here must show not 
only title against the defendant, but that 
she was dispossessed within twelve years 
of suit \.Dh{irani Kanta Lahiri v. Gobar 
Ali Khan (3)] ; this she cannot do. Nara 
yan died in 1902-03. Even if the 
kabuliyats passe! to Narayan in October 
1889 by the six tenants who were pub in 
by the Desai during the mortgage be 
considered as bona fide, it is proved that 
all six tenants had been ejected by the 
Desai, who was in possession through his 
tenants for more than 12 years before the 
suit. 

But I question whether Narayan really 
ever secured possession after the mort- 
gage. The six tenants had passed ka- 
baliyats to the Desai during tlie mortgage: 
when it was paid off the then existing 
kabuliyats had not expired, and before their 
expiry Narayau purported to secure these 
tenants as his tenants. The period of 
those kabuliyats was twelve years and 
it is improbable that the Desai, who all 
along contested Narayan's right, would 
give over possession as alleged. It is a 
mattsr of common knowledge that it is 
an easy matter to secure a kahuUyat 
from a tenant of this class. Such a kabu- 
liyab is not therefore of high probative 
value. It is true Narayan obtained de- 
crees for rent up to 1891 but to those 
suits the Desai was not a party and they 
cannot therefore be taken as evidence of 
possession against him. Then it is con- 
tended tliat the entries in the Desai's 
account books show that he admitted the 
laud l)elonged to Narayan and that be 
did not really set up an adverse title as 
against him. I do not think much value 
can be attached to the contents of these 
entries because it is shown that entries 
continue in this form right up to the 
filing of the accounts and, even if the 
Desai knew of the form of these entries 
and that they would be used as evidence 
against him, they cannot affect the legal 
rights of the parties as established by the 
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clear words of the sanad. If the plaintiff 
says that the desai waived the right of 
service, the answer to that is that is not 
the plaintiff’s suit. I therefore think 
the suit fails and the appeal should be 
dismissed with costs. 

G.p,/b.K. Appeal dismissed. 
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Shah, J. 

on difference between 

Heaton and Peatt, JJ. 

Vasudev Vishnu llasabnis — Defendant 
— Appellant. 

V. 

Qopal Parashram Kulkarni — Plaintiff 
— Kespondent. 

Second Appeal No. 358 of 1917, Deci- 
ded on 27th January 1919, from decision 
of Dist. Judge. Satara, in Mise. Appeal 
No. 7 of 1916. 

^ Limitation Act (9 of 1908), Arti. 181 and 
182— Decree for redemption— Time to pay 
granted— On default mortgage to apply for 
•ale- Neither party taking any step* for eight 
years— Mortgagor decree holder's assignee 
applied to be allowed to pay money and re* 
cover property — Application if for extension 
of time held barred under Art. 181 — Time 
fixed by Limitation Act cannot be extended — 
Application if for recovery of property, it 
was execution application and barred under 
Art. 182. 

Oa 7tb January 1907 the plaintiff obtained a 
decree in a redomption suit directing bim to pay 
A certain snni of money within six months and 
recover possession of the property. Tbe dccrcf» 
also provided that in tbe event of tbe plaintilf 
making default, defeudant 1 could apply for relief 
under S. 16*3 of tbe Dokkhaci Agriculturists’ 
Relief Act. Neither party took steps to execute 
tbe decree, and in 1015 tbe rights under tbe 
decree were assigned to tbe present respondent 
who, as representing the plaintiff, made an 
application on 27tb September 1015 requesting 
the Court to allow him to pay the rnonoy which 
tbe plaintifi was required to pay and to get pos* 
eceiioD of the property under the decree. Tbe 
application was allowed by the Courts below, and 
the defendant appealed to tbe High Court; 

Beld\ (1) that treating tbe applicaii^.n as one 
to oitend time for tbe payment of tbe mortgage* 
debt, it was barred under Art. 181; (2) that tbo 
right to apply for snch extension did not accrue 
from day today, and although a Court had power 
to enlarge tbe time fixed under the decree, it bad 
DO power to enlarge the time 8xed by tbe Limita- 
tion Act; (8) that If the application be treated as 
one for tbe recovery of possession of tbo property, 
it was an application for tbe execution of the 
decree, and as snch it was time barred under 
Art. 182. LP 55 C I, 23 

Coyajee and S. Y , Abhyankat—lot Ap- 
pellant. 

K. H. Kelkat — for RespoDdent. 

HeMon. J. — The application with 
which we are here conoerned comes with- 


m the words of Art. 181 of the Schedule 
to the Liimitation Act. The right to pay 
tbe mortgage money accrued at the latest 
on the last day for payment allowed by 
the decree, and this was 17th July 1907. 
The present application was presented in 
191S, much more than three years later, 
and so is time barred. That is how the 
matter appears to me. It is suggested 
that this application was made during the 
pendency of a suit, and being appropriate 
to what was in progress or pending is 
not affected by any bar of limitation. 
The right to apply was in fact a recur- 
ring right As I understand the matter, 
there was not a pending suit. No doubt 
the suit might in a sense be regarded as 
pending so long as only a preliminary 
decree l\)id been passed and a final decree 
was still possible. But even before tbe 
end of 1910, three years after the date 
fixed for payment, a final decree bad be- 
come impossible, an application for a final 
decree having become time barred to both 
parties. Therefore as it seems to me 
there was not a pending suit, and the 
application wo have here to ileal witli was 
time barred 

My learned brother is nob of this opi- 
nion. I concur with him that we may 
fairly treat the application as one for 
extension of time, and that if ib is nob 
time barred, the order should bo as ho 
suggests. \Vo l>oth agree tliat if the 
application is time barred, tbe matter 
should be remanded so tliat the Court 
below may consiiler whotlier the apjili- 
cation should be treated as a suit under 
S. 47. Cl. (2) of the Civil P. C. 

The point of law we refer to a bhird| 
Judge (S. 98) is tliis: Is the apiilication,' 
or is it not, time barred under Art. 181 
of the Schedule to the Limitation Act, 
the application being regarded as one to 
extend time for tiie payment of the mort- 
gage debt? 

Pratt, J. — The plaintiff in this suit 
was the mortgagor, and obtained a re- 
demption decree against the defendant, 
his mortgagee, under S. 15-B, Dekkhan 
Agriculturists’ Relief Act, on l?th Janu- 
ary 19o7. He failed to pay witliin the 
time limited by the decree bub as the 
mortgagee made no application for sale 
of the mortgaged property, the equity of 
redemption remained with the plaintiff. 
In 1915 he assigned that equity to the 
present respondent, who paid the decre- 
tal sum into Court aod applied for pos- 
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session. Tlie Subordinate Judge awarded 
possession hub gave no reason? for his 
order. In fust appeal the District Judge 
confirtueil tlie order mainly on the groiand 
Hint it h id been decided on tlie case of 
liiihiji V. Datto (l), that the Court had 
power under S. l-u-lito allow payment of 
in-^talineubs at any time irrespective of 
iiinitalion and that therefore it was com- 
petent to the Court to allow payment at 
any time in one lump sum. The reason- 
ing of the District -ludgo is, of course, 
unsound for the dictum of ChandavarUar, 
^ ., \i\ liitlaji V. Diilto (l) assumed that 
tlicro was an execution proceeding pond- 
ing, In iny opinion, tlie ajiplication 
slionld have been treated as one made for 
enlargement of time to he followed by an 
order for execution of the decree,, as was 
done in the case of Isliivu r Linoo v . Goi>al 

J I fit }i ( 2 ) 

Mr. Coyaji contends that the applica- 
tion for enlargement of time is itself an 
apidication for execution and is there- 
fore barred by Art. 182, and refers to 
the case of Amolak Chand Parak v. 
Sharat Chandra Mukherjee (3), In that 
case it was held that an application for 
an order absolute under S. 89, T. P. Act, 
was an application to enforce the decree 
made under S. 88 and therefore fell with- 
in the scope of Art. 183. But the learned 
Chief Justice was careful to point out 
that under the present Civil Procedure 
Code, appl ications fora decree absolute 
though aplications under the Civil Pro- 
cedure Code are not applications for 
execution but are governed by Art. 181. 
Of course it may be contended that ap. 
plications for an order absolute under 
S. 16-B are applications for execution 
as the decree under S. 15- B. Dekkhan 
Agriculturists Relief Act, is a Bnal decree. 
In my opinion, the question turns upon 
the form of the decree. The final order 
for realization may be embodied in the 
preliminary order for payment under 
S. 15.B (3) or substituted for it under 
S. 15-B (4) and then the decree is final. 
If not, the decree is preliminary, S. lo-B 
is supplemental to the general law and 
the order for sale in S. 15.B (2) should 
now, I think, be construed as equivalent 
to a decree for sale. 

But, however that may be, it seems to 
me quite c lear that applications to en- 

(1) 11907} 9 Bom. L. R. 102G. 

(2) [1901} 28 Bom. 102. 

(S) [1911] 38 Cal. 913=11 I. C. 943. 
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large the time limited in the decree are 
not applications for execution, for their 
purpose is not to enforce the decree but 
to modify it. Nor do I think such an 
application is governed by Art. 181 or 
is subject to the law of limitation. The 
right to apply for enlargement of time 
accrues from day to day so long as the 
equity of redemption remains with the! 
applicant : Nandram v. Babaj (4). Thej 
lower Court was therefore competent 
to make the order appealed against but 
as it has not considered whether the 
time for payment should be enlarged this 
should now l)e done. The lower appel- 
late Court should consider, alter taking 
or directing to be taken by the Subordi- 
nate Judge such evidence as the parties 
may adduce, whether there is good cause 
shown for enlarging the time fixed by 
the decree ; and if so, whether the appel- 
lant should be put to terms — and if so, 
whether the application may under 
S. 47 (2), Civil P. 0.. be treated as a 
suit. I would reverse the decree of the 
lower appellate Court and remand the 
application lor disposal in accordance 
with this judginont. 

In consequence of the difference of 
opinion between the learned Judges, the 
case came on for hearing before Shah, J. 

Shah. J. — In this appeal in conse- 
quence of the (lilTeronce of opinion bet- 
ween the learned Judges who heard the 
appeal, the following question has been 
referred to me under S. 98, Civil P. C. : 

Is the application or is it not timo'barrcd un- 
der Art. Ifti of the Schedule to the Limitation Act 
the application being regarded as one to extend 
time for the payment of the mortgage* debt?** 

The few facts connected with this 
question are these : On 17th January 
1907 the plaintiff obtained a decree in a 
redemption suit in these terms : 

The plaintiff do within six months from 
this day pay a sum of Rs. 391-13-0 and defendant 
1 s costs of the suit to defendant 1 and recover 
possession of the property in suit. In the event 
of the plaintiff failing to pay the moneys as 
stated above, defendant 1 may apply for obtain* 
ing relief under S. 15-B, Dekkhan Agricultorists* 
Relief Act. Defendant 1 do take in lieu of in- 
terest the income of the said land until the mort- 
gaged property in suit is redeemed.'* 

Neither party took any steps to exe- 
cute this decree, which was passed under 
S. 15 B, Dekkhan Agriculturists* Relief 
Act. In 1915 the rights under the decree 
were assigned to the present respondent, 
who as representing the plaintiff made 


(i) [1893] 22 Bom, 771. 
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an applioation on 27th September 1915 
requesting the Court to allow him to pay 
the money whioh the plaintiff was re- 
quired to pay and to get possession of 
the property under the decree. The trial 
Court allowed this application. The 
lower appellate Court conhrmed that 
order, and in the appeal here in con- 
sequence of the difference of opinion, to 
whioh I have adverted, the question 
stated above has been referred to tne. On 
a consideration of the arguments urged 
on either side and the reasons set forth 
in favour of either view in the ditleriug 
judgments, I am of opinion that treating 
the application as one to extend time for 
the payment of morbgage-debt, it is bar- 
red under Art. 181, Lim. Act. In 1907 
Nvhen this decree was passed under t)ie 
Dekkhan Agriculurists’ Relief Act, it was 
a decree capable of execution. It is not 
necessary for the purposes of tliis refer- 
ence to express any opinion as to whether 
it was a decree which required to be 
made absolute by any further application 
either under the provisions of the Trans- 
fer of Property Act then in force, or after 
the Civil Procedure Code of 1908 came 
into force under the corresponding provi- 
sions of the Code. 

Whether it was a decree nisi whioh 
required to be made absolute or not, it 
was a decree capable of execution: and 
any application to execute it would be 
governed by Art. 182. If the application 
of 27th September 1J15 he treated as an 
application nob merely for the extension 
jof time for the payment of the mortgage- 
debt, but for the recovery of possession 
of the property, as in terms it purports 
to be, it is an application for the execu- 
tion of the decree and as such it is time- 
barred under Art. 182. Bub treating it 
as an application for the enlargement of 
time only, as stated in the question 
iormulated for decision, I do not see how 
it can bo held that there is no period of 
limitation applicable to it. Art. 181 re- 
fers^ to applications for which no period 
of limitation is provided elsewhere in 
Soh. 1, Lim. Act, or by S. 48, Civil P. O. 
An application for the extension of time 
for the payment of the mortgage-debt 
under a redemption decree, if not treated 
as an applioation for the execution of the 
decree, would olearly fall under Art. 181. 
It is an applioation for the exercise of 
powers referred to in the Code, and there 
is DO other period of limitation prescribed 


for such ari application on the assump- 
tion that it is not an application for the 
execution of the decree. The application 
would be time-barred, if it were nob 
made within three years from the date 
on which the right to apply aceured. In 
the present case the right to apply for 
the extension of time accrued on the date 
of the decree or at the latest on the ex- 
piry of the period of six months fixed for 
the payment of the debt under the de- 
cree. It is urged that the right to apply 
for the extension of time accrues from 
clay to day so long as the right to redeem 
subsists, and that in effect there is no 
period of limitation applicable to an ap- 
plication for the extension of time, it 
is further urged that such an application 
is really an application for a modification 
and not for the execution of the ilecree. 
These contentions havo been accepted by 
my brother Pratt. With groat deference, 
I am unable to accept them. 

As regards the first contention I do not 
think that the right to apply can be 
treated as a right accuring from day to 
day. The Court has the power to enlarge 
the time fixed under the decree for the 
payment of the mortgage-debt; but it 
has no power to enlarge the time pres- 
cribed by the Limitation Act. By treat- , 
ing the right to apply for the extension 
of time as a right accruing from day to 
day, the Court would in effect be allow, 
ing the plaintitf to do that indirectly 
which he could not do directly. That is, 
though his application for execution is 
timo-barred, he could get over it ^ by 
applying merely for extension of time 
long after the execution is time-barred. 
In effect the argument involves the 
result that there is practically no period 
of limitation governing the execution of 
an executable decree, so long as the right 
to redeem is nob extinguished. I am of 
opinion that an argument involving such 
a result ought to be negatived. 

As to the second contention, that the 
application is not to execute but to modi- 
fy the decree, I doubt whether it has any 
practical importance in this case, as the 
question for decision apparently proceeds 
on the assumption that it is not an ap- 
plication for execution of the decree. If 
it wore an application for execution, it 
would be olearly barred under Art. 182. 
Bub apart from this consideration, it 
seems to me to be in substance a part of 
the execution proceedings. The plaintiff 
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cannot recover ivossession under the de- 
croo wit lie lit paving.; the amount within 
the time fixed hy tlio decree or within 
such flirt h<?r time as tlie Court may allow’ 
under liie jnovisious of the Co<le; aud an 
ai'ldication to extend the time is really 
an apjdicat^on to take a necessary preli- 
minary step liy way of execution when 
the payment is not made within the time 
Uxed hy the decree. For the purposes of 
iliniitation it may not bo governed by 
Art, 1^2: that (|uestion does not directly 
:Ui>o in this case. Hut it would be and 
an<] ought to he governed by Art. 181. 
Jb seems to me that tho j>rovisions of the 
Limitation Act as well as the provisions 
of the Coda relating to mortgage decrees 
can ho given due efTeob without leading 
to an\' anomalous result by liolding that 
an a])iilication to extend time is governed 
hy Art. 181. It will appear from the 
observations in Amolak Chand Parak y. 
Shditfl Chandra Jilukherjee (3) and the 
decision in Dotto Atrnaram v. Shankar 
Daitatraya (5) that ah applicatioo fora 
decree absolute under O. 34 is governed 
by Art. 181. The contention that there 
is no period of limitation for an applica. 
tion by the mortgagor to extend time for 
tho payment of tho mortgage-debt does not 
appear to me to be reconcilable with the 
view taken in the said cases. 

It is needless to refer to other cases 
cited at the Bar. I may mention that 
there is nothing in my opinion in Nand- 
ram v. Bahaji (4) and Ishtvor Lingo v. 
Qopal Jivaji (2) which can be construed 
as being in conflict with my conclusion. 
Tho i»oint, that I have to decide, did not 
aiise in these cases. J therefore agrse 
with my brother Heaton that tho appli- 
ication is time-barred. As to the final 
order to be made, it apjiears that both 
the learned Judges agree, as stated in the 
judgement of Heaton, J.. that if the ap- 
plication is time barred, the matter should 
be remanded so that the Court below 
may consider whether the application 
should be treated as as a suit under S. 47, 
CL (2), Civil P. C. The parties have 
raised no olijection to the proposed order: 
and there has been no argument before 
me on the point. Under the circum- 
stances that must be the final order. I 
express no opinion as to. the propriety of 
such an order. I desire to make it clear 
that I expr ess no o^nion as to whether 

(5) A. I, R. 1Q14 Bom. 263^’38 Bom/3^= 
21 I. C. 21$. 


under the circumstances a second suit for 
redemption can lie. The result is that 
the orders of the lower Courts are set 
aside and the matter is . remanded so that 
the Court below may consider whether 
the application should he treated as a 
suit under S. 47, CL (2), Civil P. C. 
The plaintiff should pay the costs thro- 
ughout up to date. 

G.P./B.K, Case rema7ided. 
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On difference between 
Heaton and Pratt, JJ, 

Ambalal Bapubhai Gujarati — Plaintiff 
— Appellant. 

V. 

Narayan Tatyaba Bhosale — Defendant 
— Bespondent. 

First Appeal No. 194 of 1917, Decided 
on 29th January 1919, from decision of 
First Class Sub. Judge, Poona. 

Civil P. C. (5 of 1906), O. 34, R. 14— Con- 
tent decree in accounts suit— Decree direct- 
ing payment by defendant— Decree also 
directing that il be charge on defendant s 
properly— Executing Court held can bring 
property to sale— Charge held created to 
safeguard plaintiff's interest and not to re- 
duce his rights under decree. 

A decree was made by consent on the original 
side tf the High Court in an account suit. The 
first part of tho decree directed I'avmont by the 
defendant to tho plaintiff of a ceWain sum of 
money, and the second part of the decree was as 
follows: 

•The Court with the like consent doth declare 
that plaintiffs have a first charge and a lien oa 
tho land, hereditaments and premises, situated 
at, etc.*' 

The Court to which the decree was transferred 
for execution hold that the property could not 
be sold in executiou in the absence of a direction 
in tfco decree as to the onforcoment of the 
charge. The plaintiff appealed to the High Court 
contesting this view: 

Held: that the decree-holder ‘had the right to 
bring the property charged to sale in execution 
proceedings, and that the declaration in tho de- 
cree as to tho charge on the property in favour of 
the decree-holder io order to secure irepayment 
of the amount of tho decree had the effect of 
protecting him against any transfer of the pro- 
perty by the judgment* debtor, and not of reduc- 
ing or modifying tho right which the plaintiff 
had got in virtue of the direction that the defen- 
dant should pay tho amount. fp 68 C 1, 2l 

Coyajee <tS. R, Balchle — for Appellant. 

Pattoardhan and B. K. Mehendale — 
for Respondent, 

Heaton, J. — My learned brother and 
I are agreed that if under the decree the 
security property’* (as it may be called) 
can be sold in execution, then the appeal 
must succeed and sale in execution sbo M 
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be allowed. If it cannot be sold in exe- 
cation under this decree, then the order 
of the lower Court is correct and the ap- 
peal must bo disQiiEsed. My opinion is 
that sale of the security property'* can 
lawfully take place in execution proceed- 
ings under this decree and that no fur- 
ther suit is necessary. The case to my 
mind presents itself in this way: we have 
first to determine the intention of the 
parties to this consent decree. The in- 
tention to my mind is plain, to this ex- 
tent that on failure of the debtor to pay 
the debt the "‘security'' is to be sold. Is 
it to be sold in the execution proceedings 
or only after a further suit? On this 
particular point the decree is silent. 
However, here also I do not myself feel 
doubt as to the intention of the parties: 

I believe they contemplated the simple, 
cheap and speedy device of a sale in exe- 
cution and not the complicated, ex pen- 
sive and dilatory procedure of a second 
suit to be followed later by execution 
proceedings. The decree is a consent de- 
cree, not a decree drawn up by or under 
the superintendence of the Court, and so 
I should take the word * decree * to have 
its ordinary moaning and implication 
ratlier than the technical meaning winch 
in certain cases the law has impressed on 
the word. ^ To a nonlegal mind the word 
declare** in this decree makes it clear 
that the property is security for the debt 
and cau be sold for the debt; it does not, 
to the nonlegal mind, import anything 
as to the processes by which the sale is 
to bo made, except possibly that they 
would bo the ordinary legal processes. 

I cannot myself see that it is necessary 
to give to the word "declare** in this case 
the very technical import which it must 
have if we are to refuse to sell the "secu- 
rity property" until a further suit has 
been brought. 

The deoreo which was made in a 
Bombay High Court suit is, as I read it, 
analogous to a mortgage with a power of 
sale, which allows of a sale without any 
suit. That I believe to be the idea under- 
lying this decree, a very familiar idea in 
Bombay. As we differ on the matter, 
we state the point of law to be submitted 
to a third Judge under S. 98. Civil P. O., 
as follows: What is the correct construc- 
tion of the decree? Does it give the 
deoree.bolder the right to bring the pro- 
perty charged to sale in execution pro- 
ceedings? 


Pratt, J. The appellants seek execu- 
tion of a decree of this Court of 27th 
January 1914. The deoreo was made in 
account suit and the first part directs 
payment by the defendant-respondent to 
the plaintiffs of a certain sum of money. 
The second part of the decree is as fol- 
lows; 

“TLe Court with the like consent doth declare 
that the plaintiffs have a first charge and a lien 
on the land, hereditaments and promises situate, 
etc.'* 

The appellants prayed for execution 
by sale of the property charged in tho 
decree. The lower Court rightly hold 
that the second part of tire decree was 
declaratory merely. There can be no 
doubt that this is so. The decree as to 
the charge is expressed to bo declaratory 
aud there is no order directing the sale 
of the property charged. Mr. Coyaji con- 
tends however tliat plainttVs have the 
right to soil tho pro()orty charged in 
fullilmeut of their personal remedy uuder 
the first part of the docree. The lower 
Courts liave denied this, following the 
cases of AiOihoyc^ssur]] Dohee v. Gnuri 
Sunl:ur Pundayil). Matunyini Dasseev. 
Chooueymoney Dassee (2) and Hem Dan 
V- Bihari Gir (d). As to this it is con- 
tended that these cases were decided under 
S. 99. T. P. Act. but that O. 34. R. 14, is 
more restrictive. It is true that wliilo 
S. 99 prevented (ho mortgagee selling tho 
inortgageil property under a judgniont un- 
connected with the mortgage-del)t, Order 
34, R. 14, limits tlie restriction a 
judgment for tho mortgage-debt. But 
the case is within this limited restric- 
tion. 

The decree creates tho charge as 
well as tlie debt and the deciee-holder 
n)ay not therefore sell the property 
charged in satisfaction of the debt which 
is charged upon it. I do not think the 
fact that the decree was in a money suit 
and not on a mortgage makes any dilTer- 
ence, for tho original claim is now 
merged in the decree. Irrespective of 
S. 99, T. P. Act, and O. 34, R. 14, the 
sale of a bare equity of redemption un- 
der a jodgment on tho covenant was 
never allowed : Khairajmal v. Datm 
(4). I should therefore confirm the 

"Tl) [18951 22 Cal. 86'^ 

(2) llfiOSl 32 Gal. 90.3. 

(8) (.10061 28 All. 68. 

(4) [19061 82 Cat. 296=82 I. A. 28=8 8ar. T3i 
(P.O.). 
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decree of the lower apjiellate Court and 
dismiss this appeal with costs. 

In consequence of this difference of 
opinion the case was referred to Shah, J. 

Shah, J. — In consequence of the 
dilloience of opinion between the learned 
•ludyes wlio licard this appeal, the fol- 
lowing question has Ijoen referred to me 
under S. 98, Civil P. C. ; 

What is the correct coustruction of the de- 
cree ? I’oes it give the decree-holder the right 
to biiitg ilie property charged to sale iu execu- 
tion proceedings 

The decree in question was passed by 
consent on the original side of this Court 
in a suit in which tlie plaintiff's claimed 
to recover a certain sum of money from 
tlie defendant on an adjustment. The 
material terms of the decree are these : 

This Court by aud with such consent doth 
order that the defendant do pay to the pfaia^ 
tiffs tbo sum of Its. Sfi,760-C-ll for debt and in- 
terest and the costs of this suit when taxed and 
noted in the margin hereof and further simple 
interest at the rate of 6 per cent per aanumup- 
on the amount of the said judgment from the 
date hereof until payment, and this Court with 
the like consent doth declare that the plaintifis 
have a first charge and a lien fen certain im- 
movable property described) to secure re-pay- 
ment of the amount of this decree aud intercut 
thereon . . . Any of the parties hereto is at li- 
berty to apply to this Cjuit as there may be oc» 
casion.” 

The learned First Class Subordinate 
Judge of Pooua, to whose Court the de- 
oreo was transferred for execution, held 
tht^ the property could not be sold in 
execution in the absence of a direction in 
the tlo.Mee as to the enforcemennt of the 
charge. This view was contested in the 
appeal by the plaintiffs, and it is on this 
question that there has been a difference 
of opinion. On a consideration of the 
terms of the decree I am of opinion that 
the decree-holder has the right to bring 
the property charged to sale in execution 
proceedings. The decree contains a dis- 
tinct direction that the defendant should 
pay the sum to the plaintiffs. This 
gives the plaintiffs the right to attach 
and sell the property of the judgment- 
debtor under the Code of Civil Procedure 
and in the exercise of this right they can 
seek to realize the decretal amount or 
the balance thereof by the sale of the 
property in question. The declaration 
in tbo decree as to the charge on the pro- 
perty in favour of the decree-holders in 
torder to secure repayment of the amount 
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of the decree has the effect of protecting 
them against any transfer of the pro- 
perty by the judgment-debtor, and not ol 
reducing or modjlying the right which 
the plaintiff's have gob in virtue of the 
direction tUat the defendant should pay 
the amount. The fact that liberty is 
reserved to the parties to apply as occa- 
sion may arise does not m my opinion, 
indicate any other meaning. 

It IS not uncommon in the mofussil iu 
this Presidency to insert such declara- 
tions as bo charges, particularly in de- 
crees awarding future maintenance to 
iiindu widows, and no instance has been 
cited at the Par in which the person 
bolding a accree lor the payment of fu- 
ture maintenance has been forced to a 
separate suit in order to secure the sale 
ol the property charged for the realiza- 
tion ol tne decretal amount. 1 see no 
reason to think that in a decree passed on 
the original side of this Court the inser- 
tion of such a declaration Iu- 

tended or ought to have the effect of 
forcing the plaintiffs to a separate suit or 
of curtailing their right to bring the pro- 
perty to sale in virtue of the direction 
to the defendant to pay the amount. It 
may be that in the present case, if neces- 
sary, under the clause reserving liberty 
to the parties to apply, an oxiiress pro- 
visiou directing the sale of the pro- 
perty charged may be added to the 
decree by an application to the Court 
which passed the decree. On a coustruc- 
tion of the decree, however, I do not 
think that any such provision is neces- 
sary. 

It is urged on behalf of the defendant 
that under Rr. 14 and 15, O. 34, a se- 
parate suit for the sale of the property, 
as in the case of a mortgage, under S. 67, 
T. P. Act, is necessary. Under R. 15 the 
provisions contained in O. 34 as to sale 
of mortgaged property would apply to 
property subject to a charge within the 
meaning of S, lOO, T. P. Act, so far as 
may be. Treating the charge under tbo 
decree as equivalent to a mortgage for the 
purpose of this argument the question is 
whether R. 14 would apply to the pte 
sent case. The rule provides that: 

“Where a mortgagee has obtained a decree for 
the payment of money in satisfaction of a claim 
arising under the mortgage, he shall not be en- 
titled to bring the mortgaged property to sale 
otherwise than by instituting a suit for sale ia 
enforcement of the mortgage, and he may io' 
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etitutQ such amt ootsvlthstftoding anything con- 
tained in 0» 2» R. 2/^ 

The words 

Where a mortgagee has obtained a decrco for 
the payment of money in satisfaction of a claim 
arising under the mortgage'* 
mean that the decree should relate to 
the payment of money in satisfaction of 
a claim arising under the mortgage, i. o., 
a mortgage independent of the decree. It 
can have no application where the charge 
or the mortgage is created by the decree 
and where the direction as to payment of 
money is in no sense in respect of a 
claim arising under the charge or the 
mortgage. In the present case there 
was no charge or mortgage prior to the 
decree, and the claim in the suit did 
not arise under any charge but was an 
ordinary money claim. The payment of 
money in respect of the claim is secured 
by creating a charge hut the obligation 
to pay exists apart from the charge and 
is enforcoablo. Thus B. 14 docs not 
^Pply; and no separate suit for the sale 
of the property is necessary as provided 
by that rule. Mr, Patwardhan for the 
defendant has relied upon Auhhoijessury 
Dabee v. Oouri Sunkur Panday (i), Hem 
Ran V, Behari Oir (3) and Oohinda 
Chundra Pal v. Kailash Chandra Pal 
(6). T do not think however that these 
decisions can help him. The decisions 
in Aubhoyessury Dabee v. Oouri Sankur 
Panday (l) is based upon the terms of 

S. 99, T. P. Act, which is now replaced 
by R, 14, 0, 34, The terms of S. 99 
differ materially from those of R. 14. 
I am not now concerned with the ques- 
tion whether a separate suit would be 
necessary to bring the property charged 
to sale in the present case, if S. 99, 

T. P, Act, were still in force: in that 

event the said decision would no doubt 
be an authority in favour of the defen- 
dant's contention. But it cannot be 
treated as an anthority in support of the 
view that R. 14 is applicable to the 
present case. The second case is distin- 
guishable on the double ground that 
there was a prior security in that case 
and that the decision turned upon the 
provisions of 8. 99. In the last case also 
there was a mortgage prior to the decree. 
It is significant that in that case the 
argument as to B. 14* is met by the fact 
that the decree-holder was a charge- 
holder at the date of the decree. In the 
present case the fact is otherwise. 

(6) Lt917J 46 Oal. 680=41 1. O. 78. 


I therefore, agree with my brother 
Heaton in holding that the property 
charged can be sold in execution. Tho 
result is that the order of the lower 
Court is set aside and the lower Court is 
directed to proceed with the darkhast 
according to law. The defendant to pay 
the costs of this appeal, other costs to bo 
costs in the darkhast. 

g.p./r.k. Order set aside. 
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Heaton and Hayward, JJ. 

Emperor 

V. 

Puvjagodad and another — Accused. 

Criminal Appeals Nos. 241 and 242 of 
1918, Decided on 2')th September 1918, 
against order of Soss. Judge, Ahmedahad, 

Penal Code (1860)^5. 427 — Owner of cattle 
habitually and intentionally permitting cattle 
to stray and graze on crops of others — Owner 
is guilty under S. 427, 1. P. C. and Cattle 
Trespass Act (1871), S. 26. 

Wbero it is established that au owoor of cattle 
habitnally and iutentionally permits his cattle 
to stray in order that they might graze on Ibo 
crops o{ others, tbon any given iRAtance of sucli 
straying cannot be regarded merely a cavo of 
nogligCDCc, and tho ownor is in such a case guilty 
of oflences under S. 427, and S. 2C, Cattle 

Trespass Act. [P 60 C 1, 2l 

S. S. Patkar — for the Crown. 

G. N, Thakor — tor Accused. 

Heaton, J. — The Governmeut of Bom- 
bay have appealed against the ac(iuittal 
by the Sessions Judge of Ahmedahad of 
two men who wore originally convicted 
by the First Class tiagistrate of Nadiad 
for mischief under S. 427, I. P. C., and 
also under S. 2(>, Cattle Trespass Act. 
The facts broadly are these: one day 
cattle belonging to the two accused were 
found in the Nadiad Association Farm, 
and they did on that occasion damage, 
which is estimated at more than Rs. 200, 
to the growing crops. Tliia farm had 
been troubled on previous occasions by 
trespasssing cattle, and damage had also 
been done and as the Farm Overseer tells 
us, soma of the cattle that came on to the 
farm on the particular occasion we are 
concerned with, were the same which had 
previously damaged the crops at the farm. 
On the previous occasions apparently the 
farm people had failed to seize the cattle 
but on this particular occasion — it was 
26th November 1917 — they seized and 
took them to the pound. About these 
facts there is do doubt whatever. The 
two accused are the owners of the cattle 
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and are rabaiis. Tbero are two theories 
in this case; one is the theory of the pro- 
secution and the other that of the defence. 

The i'ri>secution say that the accused, 
tho owners of tlie cattle, habitually al- 
lowed them to stray in order that they 
might feed on the growing crops of others. 
The alternative ilefonce theory is that 
tliore was no such intention or purpose, 
hut that the cattle-owners or rabaris 
were not quite so careful as perhaps they 
ought to 1 ) 0 , and consequently thte un- 
furlunato result happened. Now if it is 
:estal)lished that tho raharis did habi- 
[tually and deliberately permit their cat- 
;tle to stray in order that they miglit 
graze on the crops of otliers, then any 
given instance of such straying cannot, 
|.is a matter of common sense and ordi- 
nary reason, be regarded merely as a 
case of negligence. Equally clearly any 
such case falls within tl\e definition in 
S. 425, I. P. G., and within S. 26, Cattle 
Trespass Act. As regards the latter sec- 
tion, 1 may mention here that the Ses- 
sions Judge in appeal fell into an error 
in supposing that the operation of this 
section had not, in the Nadiad taluk been 
extended to the case of cattle. Tho Gov- 
ernment Pleader has pointed out to us 
that in fact it has been so e:;tCDdcd. and 
this will appear from the Notification No. 
40G9, dated 24th November, published at 
p. 968, Part 1, of the Bombay Govern- 
ment Gazette, 1891. Now, as I said, if 
these cattle were habitually and inten- 
tionally so conducted oi* driven as to re- 
suit in their grazing on other peoples’ 
crops, then the offences charged would be 
proved. The question before us therefore 
is not a question of law at all, but a 
question of fact. Are we justified in 
inferring or compelled to infer from the 
circumstances proved in the case that 
these rabaris deliberately and designedly 
permitted their cattle to graze on the 
crops of others? The circumstances 
established are not only those which I 
have already mentioned. There are these 
further facts: the cattle of these two ac- 
cused have been impounded, betw’een Isb 
April 1917 and 1st Jannary 1918, 85 
times in the case of the accused 1, and 
94 times in the case of the second. In 
a great majority of these cases they were 
impounded not by public servants but by 
private persons. Where these impound- 
ings were by private persona, the infer- 
ence is that they were made because the 


cattle had done damage to the crops of 
those persons. 

I think when facts such as these are 
established — and they are established in 
this case — one is driven to the conclusion 
that these rabaris did designedly contrive 
that their cattle should grazeon other peo- 
ples crops. I really cannot myself find 
any other rational explanation of the mat- 
ter. To me it seems to be futile to talk of 
nothing worse than negligence. I think 
any ordinary reasonable man would in all 
probability infer an undoubted and deli- 
berately mischievous intention, and that 
is what I do infer. The defence evidence 
is entirely unconvincing. Tho defence 
say that the rabaris’ cattle strayed when 
taken to their grazing lands. But the 
straying was too persistent for this ex- * 
planation to account for it in a way satis-^ 
factory to what I conceive to be the 
average mind. Therefore the prosecution 
have made out a clear intention in the 
accused to have their cattle graze on' 
crops at the expense of the farmers. This' 
in my opinion clearly falls within the 
definition of mischief in S. 425, I. 1*. 0., 
and equally within the intention of S, 26, 
Cattle Trespass Act- When the matter 
went in appeal before the Sessions Judge, 
he acquitted tho accused partly because 
ho made a mistake as to tlie application 
of S. 26, Cattle Trespass Act, and partly 
because he thought that no more than 
negligence should bo the inference from 
the circumstances. It* is clear from what 
I have said that this is in my opinion a 
mistaken conclusion. Wo agree that these 
two men must be convicted of offences 
under S. 427, I. P. C., and S. 26, Cattle 
Trespass Act, and that they should both 
of them undergo rigorous imprisonment 
for three months in each case and that 
the order as to fines should remain as in 
the judgment of the First Class Magis- 
trate. 

Hayward, J. — I concur. I consider 
that criminal intention has been com- 
pletely proved by the previous 85 occa- 
sions in which the cattle of accused 1 
and the 94 occasions in which the cattle 
of accused 2 had been impounded for tres- 
pass during the preceding ten months. 
The impoundings were mostly by private 
persons who could only have impounded 
cattle for straying upon, and doing dam- 
age to, their lands under S. 10, Cattle 
Trespass Act. When the question is 
whether an act was accidental or inten- 
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tionali a series of similar ooourrences are 
relevant under S. 15, Evidence Act. Ib 
is not essential to prove an aot, hut ib is 
sufficient to show an omission, sxicU as 
the omission to take due cave of cattle, 
to constitute the offence of causing mis- 
■ohief by reason of the provisions of S. 33, 
I. P. O. Ib is again nob necessary to 
prove that the accused directly intended 
the mischief caused or that it was inevit- 
-able, as stated by the learned Sessions 
Judge. It is sufficient to show that the 
accused knew it was likely that the mis- 
'chief would result, as expressly prescribed 
in Ss. 425 and 427, I. P. O. Deterrent 
sentences are in my opinion necessary 
in view of the remarks regarding the 
seriousness of such offences made in the 
judgment by the learned Sessions Judge. 

G.P./r.k. Appeals allowed. 
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Heaton and Hayward, J J. 

Mirkha Imamkha — Defendant 2 — Ap- 
pellant. 

V. 

Bhagirathi Mahadev Abhyankar and 
others — Respondents. 

Cross-Appeals Nos. 43 and 113 of 1917, 
Decided on 8th August 1918, from deci- 
sion of AddL First Class Sub. Judge, 
Poona, in Suit No- 344 of 1911. 

(a) Mahomedan »Law Debts ^ Decree 
against estate of deceased Mahomedan — 
Daughter not made party — House sold in exe* 
cution'^Her interest held did not pass. 

A money decree was obtained against the os* 
tato of a deceased Mabomodao in a suit by a 
creditor in which the widow and the stepmother 
of the deceased were impleaded as defendants. 
The daughter of the deceased who was his princi* 
fal heir was not made a party to the suit. In 
execution of the decree the right, title and inter* 
cst of the deceased in a bouse belonging to him 
was sold. 

Heidi that the daughter of the deceased not 
having been made a party to the suit, her inter* 
oat in the house was not affected by the decree 
and did not pass under the sale. [V Cd C 2] 

(b) Adminialration Creditor's suit to 
establish bis single debt is not an administra* 
tion suit. 

A suit by a oredltor to establish a single debt 
against the estate of a deceased person cannot 
be treated as an administration suit IF 02 C H 

(c) Execution — Sale^Property not saleable 
in execution of decree^Sale if held is in* 
valid. 

Per Heaton^ J.— There cannot bo a valid sale 
Odder a decree unless the property sold can pro* 
perly be sold under the d seres. [P 02 C 1] 

O. S. Bao — for Appellaub. 

J, R, Qharptire — for Bespoodent 4. 


Heaton, J. Tho foots which wo havo 
had to maater in tho oonsidoration of 
those appeals are coinplicutod, but fur 
the purpose of Appeal No 113of 1917 thoy 
may he simply slated: a Mahomedan 
named Main aba died possessed of live 
houses, leaving as his heirs a son, two 
widows and throe daughters. The son, 
Mahomed llanif, died afterwards leaving 
as his heirs a daughter Aminabi, his 
widow Roshanbi and a son who was after- 
wards held to he illegitimate and not bo 
be an heir. A money decree was ob- 
tained against the estate of Mahomed 
Hanif in a suit by a creditor in which 
the defendants were that deceased per- 
son's widow Roshanbi, and his ste|). 
mother Sakinabi and tho son Abdul. His 
daughter Aminabi, who was really his 
principal heir, was not made a party to 
the suit. Thereafter one of tlie live 
houses known as No. 371 was sold in exe- 
cution of the decree and bought by de- 
fendant 1. What was sold was the right, 
• title and interest of Mahomed Hanif, de- 
ceased. The plainbitt’ has become, by 
processes which it is immaterial at pro- 
sent to sob out, tlic owner of wliatovor 
interest Aminabi liad ia this house. She 
sued inter alia to recover by partition 
Aminabi's sliare and her claim in this 
particular was rejected. Slie now ap- 
peals to U9. 

She claims that Aminabi's interest in 
the house was not bound by tlie decree- 
obtained by tlie crclilor, because Amina- 
bi was not made a dofoiulant in the cre- 
ditor's suit and that couse juontly her 
interest in the house did not pass to the 
auction- purchaser, defendant 4. The 
latter contends, hrstly, that Aminabi’s 
share in the house could ho sold under 
the decree, for the decree was against the 
estate of her deceased father from whom 
sho itil)eri(c<l her interest in tho house; 
and, secondly, in any event, that Atnina- 
bi's interest in tho house passed at the 
sale; for what was sold and what was 
paid for was the father's interest. If 
the decree was such that Ammabi'e inter- 
est could be sold under it, then un- 
doubtedly that interest was sold, for it 
was included hi tho father's interest the 
whole of which was sold. If her inter- 
est in the house was not bound by the 
docree, nevertheless, as it was in fact 
sold, it is contended that it would pass 
to the purchaser, defendant 4. This con- 
tention however, wo think, has nothing 
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substantial to support it. There oannot 
be a valid sale under a decree unless the 
property sold can properly be sold under 
the decree. 

r^et us considei- the real question: whe- 
ther the creditor's decree would hind the 
interest of Aminabi who was not made 
a defendant. If we consider this ques- 
tion in a ]>urely general way ignoring all 
(|uestions of Hindu or of Mahomodan law 
the answer must, I think, be that the 
decree would not bind Aminabi's interest. 
Slio was just as much concerned in the 
matter as the other defendants; in fact 
more so, for her share in the property 
was larger. She could not be bound l>y 
the decree unless she was in some way 
properly represented and as a fact she 
wa.s not represented. She was indeed 
definitely and explicitly excluded. For 
the creditor had brought an earlier suit 
to which Aminabi was a defendant, but 
the claim as against her was dropped, 
though against the others and as to them 
only it was withdrawn with leave to 
bring another suit. But even if this had 
not happened, the decree would not be 
operative against Aminabi's interest. It 
could nob be if she was nob -represented: 
and she would not be represented in 
such a suit to which she was not a 
party, apart from the peculiarities of 
Hindu or Mahomedan law; except on 
the somewhat curious theory that a 
creditor’s suit, such as this, is in 
effect an administration suit by a oredi* 
tor. I do not think it is, although there 
are Calcutta decisions favouring this 
view; Muttyjan v. Ahmed Ally (l), fol- 
lowed in Amir Dulhin v. Baij Nath 
Singh (2). It seems to me to be a mis- 
take in terms to call a suit by a oredi- 
ton to establish a single debt against the 
estate of a deceased person a creditor's 
administration suit. Neither the pro- 
ceedings nor the decree were appropriate 
to an adminstration suit. There was a 
difTerence in substance as wellas in form. 
Chandavarkar, J., saw a great difference 
between suoii suits as will appear from 
the observations at the end of bis judg- 
ment in Bai Meherbai v. Maganchand 
(3). 

It may at 6rst sight appear that the 
law is unreasonable, if it will not allow 
a creditor to establish a debt against the 

(1) [18821 8 Cal. 370=10 C. L. R. 346. 

(2) [18941 21 Cal. 311. 

(8) [19061 29 Bom. 96. 


estate of a deceased debtor without mak- 
ing all the heirs defendants, for some or 
most of the heirs may be in distant coun- 
tries and it may be impossible to obtain 
a decree within a reasonable time if all 
are bo be made parties. But this view of 
the law is, I am glad to think, fallacious. 
The creditor can compel one of the heirs 
on the spot to take out letters of adminis- 
tration or failing that can take out 
such letters himself, a proceeding which 
can be accomplished within a reasonable 
time although many of the heirs may be 
living in distant parts of the world. But 
if a creditor ignores the Probate and Ad- 
ministration Act and elects to bring an 
ordinary suit he must be content with 
the law applicable to ordinary suits. 
That is both just and reasonable in my 
opinion. Does the fact that the deceased 
debtor was a Mahomedan make any dif- 
ference? There cannot, of course, be any 
appeal to Hindu law in this case, for we 
are concerned only with the ordinary 
law or with the Mahomedan Law, Tlie 
point is fully and clearly dealt with in 
para. 161 of Sir Roland Wilson’s Digest 
of Anglo Mahomedan Law, Edn. 3, and 
in paras. 566 and 567 of F. B. Tyahji’s 
Principles of Mahomedan Law. 1 shall 
unhesitatingly accept Sir Roland Wilson’s 
conclusions and follow the Allahabad de- 
cisions if it be open to us to do so. Bub 
is it open to us? Are we nob bound by 
the Bombay decisions referred to in Sir 
Boland Wilson's discussion of the law? 

The two Bombay cases referred to by 
Sir Roland Wilson are Khurshetbibi v. 
KeiO Vinayek (4) and Davalava v. 
Bhimaji Dhondo (5). The former judg. 
ment in its reasoning deals oxolnsively 
with the sale not with the decree; it 
does nob pronounce whether the decree 
would bind an heir who was not made 
a defendant; it finds that the auction- 
purchaser bought a certain interest in 
property and was therefore entitled to 
that interest. In the second case the 
decision was to the same effect: there 
had been a sale under a decree and the 
matter decided was rather what the auc- 
tion-purchaser had bought than what was 
the effect of the decree. But in any 
event the later case is no authority; not 
only because the point decided is the 
effect of the sale, not of the decree, bub 
also because the reasonsgiven by the two 

(4) [1888] 12 Bom. 101. 

(6) [1896] 20 Bom. 838. 
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Judges are different. Jardine, J. seems 
to have had doubts as to aiiplying to 
Mahomedans a rule evolved from Ilindu 
law and he contented himself with rely- 
ing on and following the ease of Khiir- 
shetbibi v. Keso Vinayek (4). We are 
therefore thrown back on that case as 
the one which stands intlie way of giving 
effect to what we believe to be the law. 

Broadly speaking only the parties to 
a suit are bound by a decree and con- 
sequently only their property can be sold 
under the decree. But to this general 
rule there is an apparent exception in 
the case of Hindus. It has become by 
now well established that the whole of a 
Hindu family property is in certain cir- 
ourastanoes liable to be sold in execution 
of a decree to which all the sharers are 
not parties. This is an exception to the 
general law and appears to be based on 
some principle of representation which 
is evolved from a consideration of the 
law applicable to joint Ilindu families. 
This exception is neither stated nor 
explained in the case of Khur- 
shetbibi v. Keao Vinayek (4); it is sim- 
ply assumed; so we have to look else- 
whore for the explanation. We need 
not go very far. In the case of Akoba 
Dada v. Sakharam (6), Sir Charles 
Sargent, the same learned Judge who 
gave judgment in Khar shetbibi’ s c%se (4), 
said as follows: 

‘Thcso oases doubtless establish that wheu 
the minor son is substaatiaily before the Court, 
and the proceedings show a clear intention on 
the part of the Court making the decree to bind 
the entire estate which is subject to the debt, no 
mere technical or formal objection will be allowed 
to prevail against giving full eSect to the decree.” 

Again in the case ol Bissessur Lai Sahoo 
V. Maharajah Luchmessur Singh (7) the 
Judges of the Privy Council observed: 

"Their Lordships have therefore come to the 
conclusion that although there may have been 
some irregularity in drawing up these decioes, 
they are substantially decrees in respect of a joint 
debt of the family and against the ronresentative 
of the family.” 

Then in the case of Ishan Ghunder 
Milter v. Buksh Ali Soudagur (8), the 
earliest of all tbe cases, tbe liability of a 
Hindu under a decree to which he was 
not a party is illustrated by the analogy 
of a suit against an exeontor. Underly- 
ing all these oases is the idea of substan- 
tial representation, and the idea arises 
out of the peouliarities of the Hindu 

(0 L18861 0 £k>m. 499. 

n U878-79] 6 I. A. 288=6 0. L. R. 477 (P.O.). 
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joint family where the property is family 
property, not individual property and 
where the representation is to be of the 
family, not of individuals. It is clearly 
essential therefore in these oases to as- 
certain first of all whether the person, 
whose property is sold under a decree’, 
but who was nob a party to the decree] 
was substantially represented in the suit! 
In this case we know tliat Aminabi was 
not substantially represented; she was 
specitically excluded. That consideration 
alono would, in this case, demand that 
the appeal be allowed and that it be held 
that Aminabi’s share in the house conld 
not and did nob pass by the sale. But 
many hours of our time have been spent 
oil tlie question whether the exception to 
the general law, whicli we are consider- 
ing, applies to Malioinedans as well as to 
Hindus. Why should it? No reason what- 
ever is given in Khiimkethibi's case (4) 
and none that appeals to us in Itanado, J’s., 
judgment in Davalava's case (o). Indeed 
there is apparently no Bombay case in 
which the matter is discussed, except in 
DavaUtva s caso (5) and in that case 
Jardine, -T., does not say a word on tho 
point andRanade, J., gives reasons which 
as I have said, do not appeal to us. 

The truth seems to he that a rule de- 
rived from Hindu law was applied to 
Mahomedans without the reasons being 
stated. Quite recently a Full Bencli of 
this Court sat to consider a very remark- 
able instance of this practice of applying 
Hindu law to Mahomedans. Mv learned 
brother and myself have considered the 
matter most carefully and have come to 
the conclusion that it would not be in- 
cumbent on us to follow the case of 
Khitrshetbibi v. Keso Vinayek (4), if 
that case be held to affirm tliat the theory 
of substantial representation derived from 
the Hindu law applies to Mahomedans. 
For bo follow that case, if it so decides, 
would be to accept without any stated 
reason for doing so, the application to 
Mahomedans of a rule evolved out of 
Hindu law; and to do this would, we 
think, be to set aside the principle under, 
lying the decison of the Full Bench of 
this Court in Isap Ahmad Mograria v. 
Abhramji Ahmadji Mograria (9). 

The plaintiff sued for mesne profits 
from the date of suit and should have 
such profits, which must be determined 
in execution. We have heard the cross- 

(9) U917] 41 Bom. 688=41 1. O. 761. 
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objections of defendant 1 and find there 
is no subo-ance in them. Wedismiss tliom 
wibii costs. Wo allow Appeal No. 113 
of 1917 with costs ajjainst defendant 4. 
Tire decree will liave to be modified so as 
to allow plaintiff to obtain on partition 
Aminabi’s sliare in house No. 371 and to 
award plaintiff' mesne profits from date 
of suit in respect of that share from defen- 
dant 4. In Appeal No. 43 of 1917 defen- 
dant 2 is the appellant. He has a mort- 
fiacio from Sakinabi, one of the widows of 
Mainal>a and the step-mother of Mahomed 
Hanit. This mortgage-deed has not been 
put in evidence, but it appears that de- 
fendant 2 is in possession of the ground 
floor of house No. 529 and he desires 
that directions should be given that in 
making the partition the ground floor of 
house No. 529 should, if possible, be 
allowed to Sakinabi’s share. The desire 
is natural, but the request is one to be 
presented and considered when the parti- 
tion comes to be made. Only the person 
who makes the partition, knowing the 
value of the total estate and the value of 
each house separately and also knowing 
something of the convenience and wishes 
of the sharers, can make an equitable and 
fair partition. The matter is not one for 
us to pronounce on in appeal, for it has 
nob yob been dealt with by the appropri- 
ate authority. But we think defendant 2 
should not be made liable for plaintiff’s 
costs: that would be most unfair. The 
decree of the lower Court must be modi- 
fied by providing that defendant 2 is to 
pay only his own costs. We make no 
order as to costs in this appeal. 

Hayward. J. — The plaintiff sued as 
purchaser to recover possession by parti- 
tion of Aminabi's sliare in house No. 371 
in Poona City, being part of the estate 
of Aminabi’s deceased father, Mahomed 
Hanif. Defendant 4 resisted the suit as 
the purchaser of the whole house at a 
Court sale of the estate of the deceased 
Mahomed Hanif. It was not disputed that 
Aminabi was not personally represented 
in the litigation leading to the Court sale, 
but it was contended that her share was 
bound, at it was in the possession of 
Koshanbi and was sufficiently represented 
in the litigation' by Roshanbi, the widow 
of the deceased Mahomed Hanif. This 
contention was upheld on the strength 
of the decision in the case of Davalava 
V. Bhimaji (5) by the trial Court. The 
substantial questions for determination 


on this first appeal are whether that de- 
cision ought to be regarded as binding 
and, if nob, whether it was right. It 
seems to me that it ought not to be re- 
garded as binding, as the two learned 
Judges did not agree on the ratio deci- 
dendi, which is alone binding according 
to the authorities underlying p. 535 Vol. 
18, Halsbury’s Laws of England; and, 
with all deference, that it was wrong in 
that it applied without justification a 
rule founded on the peculiar nature of 
the joint family of Hindus to the heirs 
of a deceased Mahomedan. 

It was held by Sir Barnes Peacock in 
the case of Ishan Chunder Mitter v. 
Bukdi Ali Soudagur (8) that a Court sale 
was binding on the minor son of a Hindu, 
based upon a decree obtained against the 
widow as representing the estate of the 
deceased Hindu. This was approved by 
the Privy Council in the case otBissessur 
Ball Sahoo v. Maharajah Luahmessur 
Singh (7), and it was said that it was 
necessary to look to the substance of the 
proceedings in Court sales relating to the 
estates of deceased Hindus. This princi- 
ple of representation was subsequently 
applied by their Lordships in the case of 
Daulat Rani v. Mehr Chand (lO) to the 
transactions of the managing members of 
joint families of Hindus and it has been 
regarded ever since as a settled rule 
governing the joint families of Hindus, as 
would appear from Paras. 320 and 333 at 
pp. 425 and 443, Edn. 8 of Mayne’s 
Hindu Law It was acted upon by Sir 
Charles Sargent in the case of Jairam 
Bajnbashet v. Joma Kondia (ll), where 
the minor sons of a deceased Hindu were 
not allowed to dispute the sale of the 
family property under a decree against 
the elder son for a debt of the deceased 
Hindu, and it was extended by the same 
learned Judge in the case of Khurshetbibi 
V. EesoVinayek{i) to the heir of a deceased 
Mahomedan. There the daughter was 
held bound by a sale under a decree 
against the son of the deceased Mahoma- 
dan. This could not be regarded as a 
binding authority, as no reasons were 
given for extending the rule of the joint 
family of Hindus to the heirs of deceased 
Mahomedans . No reference was made to 
the rules of Mahomedan law nor to the 
provisions of Regn. 4 of 1827 re quirin g 

(10) [18881 16 Cal. 70=14 I. A, 187=1 P. B- 
1888 (P. C.). 

(11) [1887] 11 Bom. 361. 
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HahomedaQ law to be applied to Maho- 
medans in default of Acts of the legis- 
lature. It was, moreover not ap- 
plied by the same learned Judge several 
years later to the case of Ambashankar 
Harprasad v. Sayad Ali Basul (12). It 
was however relied on again, without 
reasons being stated, by Jardine, J., in 
the case under immediate consideration, 
namely, Davalava v. Bhimaji Dhondo 
(5). Kanade, J., on the other hand dealt 
in detail with the matter but his reasons, 
though entitled to respect, could not be 
regarded as binding in default of the ap- 
proval of the second Judge. He discussed 
at length the rule governing the joint 
families of Hindus and then proceeded 
(p. 845) tostatethat there was no founda- 
tion lor the contention that the rule was 
based on the peculiar constitution of a 
Hindu joint family and that the analogy 
did not hold good in the case of Mahome- 
dans. His authority for this somewhat 
startling statement was an obiter dic- 
tum in the case of Hukeem Bihee v. 
Khajah Gowhur Ali (13), cited in /4s- 
samatheyi Nessa Bibee v. Boy Lutch- 
meeput Singh (14), and the extension of 
the rule without express reasons in tlie 
case already mentioned of Khurslietbibi 
v. Keso Vinayek (4). 

He stated further that the creditor 
could seek his relief against one of several 
lieirs in a case where all the efTects might 
be in the hands of that heir, as the suc- 
cession was of the kind known as uni- 
versal and any one of the heirs of a de- 
ceased person stood as litigant on behalf of 
all the others. He relied for this statement 
on the dissentient judgment of Markby, J., 
in the Full Bench case of Assamathen 
Nesso' Bibee v. Boy Lutchmeeput Singh 
(14). Markby, J., there hold that the 
heirs in possession merely represented 
the estate, which devolvd upon them with 
all its rights and liabilities by universal 
succession, and that the estate did not 
vest in all the heirs immediately as 
owners (pp. 167 to 159), relying on the 
rules of procedure contained in the 
'Hedaya for the disposal of the estate of 
a deceased Mahomedan. But this view 
was not adopted by the majority of the 
Judges of the Full Bench and it was ex- 
pressly dissented from by Mabmood, J., 
as being based upon mere rules of pro- 

(13) (18061 19 Bom. 378. 

(18) 6 Wym. 37. 

'(li) (18701 4 Oa\. 143=3 0. L. EL 328 (F. B.). 
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codure superseded by the Civil Procedure 
Code, in his exhaustive judgment in the 
later case of Ja/ri Begam v. Amir 
Muhammad Khan (1!)) before the Full 
Bench of the Allahabad High Court; 
and the results of the investigation of 
Mabmood, J., were accepted in the case 
of Amir Dulhin v. Baij Nath Singh (2) 
by a subsequent Bench of the Calcutta 
High Court. There would appear there- 
fore to have been but slender foundations 
in the authorities to support the proposi- 
tion put forward by Ranade, J., in tlie 
case under immediate consideration, 
namely, Davalava v. Bhimaji Dhondo 
(5), that the particular rule governing 
the transactions of managing raemhors of 
joint families of Hindus ought to he ex- 
tended by analogy to the case of Mahome- 
dans. 

It was again expressly denied that such 
extension was permissilile in the later 
case of Pathummabi v.Vittil Ammachabi 
(16) before the Madras High Court; it 
was said (p. 738) on the authority of 
Davalava v. Bhimaji (5) that the credi- 
tors could seek relief against the heirs in 
possession of the whole estate under the 
Mahomedan Ia.w. But this later dictum 
also was shown to be untenable in the 
judgment of Abduc Rahim, J.. in tbesub- 
sequent caseof /46<f-uf Majeethv. Krishna, 
machariar (17) before the Full Bench of 
the Madras High Court. It seems to me 
therefore with all deference, that the 
proposition propounded by Ranade, J., 
extending the rule of representation gov- 
erning the joint families of Hindus to 
the heirs of deceased Mahomodans ought, 
upon the authorities, to be rejected, as 
directly contrary to the spirit of the 
provisions of Regn. 4 of 1827; and that 
the rules of the Hedaya providing for 
the representation by the heirs in pos- 
session of the estate of a deceased 
Mahomedan ought to be disregarded, as 
mere rules of procedure superseded by 
the Civil Procedure Code, as pointed out 
by Mahmood, J., in Jafri Begam v. Amir 
Muhammad Khan (l5) before the Full 
Bench of the Allahabad High Court and 
approved in the case of Amir Dulhin v. 
Baij Nath Singh (2) by the Calcutta 
High Court and in the judgment of Abdur 
Rahim, J., in the case of Abdul Majeeth 

(16) (1886] 7 All. 832. 

(16) (1003] 26 Mad. 734. 

(17) [1017] 40 Mad. 243=40 I. C. 210 (P. B.). 
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V. KriHhnamocharia r (17) before the Full 
Bench of the Madras High Court. 

It remains ouly to notice an alteroa- 
tive thoorv adopted iu the case of Mntty- 
j<t7i V. Ahmed Ally (l) by the Calcutta 
High Court, that creditors’ suits against 
the heirs in possession should be regar- 
ded as administration suits binding on 
all tlic heirs of a deceased Mahomedao. 
It was considered and rejected by 
Mahmood, J., in the case of Jofri Degoni 
V. Amir Muhammad Klnm (15) before 
tho Allalrabad High Court, but was re- 
asserted in tlie case of Amir Dulhi7i v. 
Baij Nath (2) by a subsequent 

Bench of tho Calcutta High Court. It 
seems to me, with all deference, that 
inero creditors* suits would be altogether 
dillorent, as pointed oat by Mahmood, J. 
They would be solely on behalf of those 
particular creditors and not on behalf of 
all creditors as contemplated by the 
form of plaint No. 41 in App. A, and by 
the form of preliminary decree requiring 
])ublic notice to all interested, No 17, 
(13) in App. D, Sch. 1, Civil P. C. Nor 
w'ould they result in the satisfaction of 
all persons interested and the final dis* 
tribution of the estate as provided in the 
form of final decree No. 18 in App. D 
and in O. 20, R. 13, Sch. 1. Civil P, C. 
It seems to me, moreover, that there 
would be DO necessity for regarding them 
as anything but what they really would 
be or for adopting the admittedly inez- 
act analogy of administration suits for 
there would be nothing to prevent their 
being brought, if desired, in the proper 
form; and ample remedy for any practical 
inconvenience has already been provided 
in Ss. 23 and Gu, Probate and Adminis- 
tration Act, 1881, by tho legislature. 
Defendant 4 ought not therefore in my 
opinion, to be permitted to succeed either 
on this ground. 

He would not be entitled to succeed 
on the special rule as to representation 
by managers of joint families of Hindus 
as already shown and, as it seems to me, 
further indicated by the remarks of their 
Lordships in the case of Khiarajmal v. 

I, Daim (18) before the Privy Council. 
Nor would he be entitled, as already 
shown, to appeal to any similar rule of 
representation under the Mabomedan law 
in order to escape the general rule there 
applied (p. 312), that the proj^erty of 
i>nrtiefi net properly represented on the 
{lb I 32 Ual 290=52 I. A, 23 (P. a). 


record could not validly be sold by the 
Court. The discussion by their Lord- 
ships of the supposed powers of de facto 
guardians in the most recent case of 
Imambandt v. JIutsaddi (19) supports, 
it seems to me, the view* that no such 
rule of representation could be pleaded 
under Mahomedan law in aid of an in- 
valid sale by the Court. This case would 
appear not yet to have been reported. 
It svas only decided on 28th February 
1918 by the Privy Council. 

This appeal ought therefore in my opi- 
nion tO'be allowed. The cross^objections 
of respondent 1 ought to be dismissed 
with costs. The appeal of respondent 2 
ought to be dismissed with costs. Pos- 
session by partition of the particular 
house in dispute with mesne profits and 
costs ought to be allowed against respon- 
dent 4, 

G.P./ r.iC. O rder accordingly. 

(19) A. I. R. 1916 P. 0. 11=46 Cal. 676=45 
I. A. 73=47 I. 0. 613 (P. 0.). 

A« I. R. 1919 Bombay 66 

Heaton and IIaywabd. JJ. 

Bhiva Bhika Ckokekar — Defendant — 
Api)ellant. 

V. 

Babu Balshet Bobhatc — Plaintiff — Res- 
pondent. 

Second Appeal No. 82 of 1917, Deci- 
ded on 25th September 1918, against 
decision of Dist. Judge, Eatnagiri, in Ap- 
peal No. 535 of 1915. 

Bombay Khoti Settlement Act (1 of 1660), 
S. 21 — S. 21 makes certain decisions conclu* 
sive-^Preceding sections point out what those 
decisions are'^Decisions as to class of tenure 
and rights of khot are made conclusive by 
S. 2U 

Section 21, Khoti SeittemGnt Act, makes 
conclusive certain decisions of the ofRcor defioed 
as the recordiug officer. ^Yhat these decisions 
are is to be gathered from the prccediog sections 
of the Act, aud a perusal of those sections makes 
it clear that the mere entry of the name of 
some particular person as occupant of a plot is 
not included among those decisions of the re** 
cording officer. What aro contemplated as coo*’ 
elusive arc decisions as to the class of tenure and 
as to the complicated rights of the khots. 

[P 67 C 11 

P. B. Shingne — for Appellant. 

S. S. Patkar — for Bespondent. 

Hayward, J. — The plaintiffs sued the 
six defendants for partition of his half- 
share in certain lands in his possession 
on the strength cf a sale deed of 1879. 
The six defendants joined in one written 
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statement denying his possession as pur- 
chaser. The trial Court however found 
the purchase proved and gave a decree 
for partition with the exception of a 
plot of land entered in the name of 
defendant 6 in the survey records. 
The first appellate Court modiliod tlie 
decision by including in the partition 
the plot standing in the name of the 
defendant 6. In second appeal it Iras been 
urged that this plot ought to bo excluded, 
on the ground that the entry of the name 
of defendant 6 in the survey records 
was conclusive as to her title, under 
S. 21, Khoti Settlement Act. 

It is unfortunate that we have not in 
evidence the particular entry of the sixth 
defendant’s name in the survey records. 
All we have is the document Ex. 2(5, in 
which the validity of the sale deed was 
expressly admitted by defendant 6 he- 
fore the survey settlement otiicer. There 
can, in my opinion, be no doubt that on 
that evidence the particular plot entered 
in the name of defendant 6 ought not to 
be excluded from the partition, and ellect 
would have to be given to that conclu- 
sion unless clear legal objection should 
appear under the provisions of S. 21, 
Khoti Settlement Act. 

Now tliab section makes conclusive 
certain decisions of the officer defined as 
the recording officer. What those deci- 
sions are is to be gathered from the pre- 
ceding sections, and a perusal of tliose 
preceding sections seems to me to make 
it clear that the mere entry of the name 
of soma particular person as occupant 
was not intended to be included among 
those decisions of the recording officer. 

What were contemplated as conclusive 
were decisions as to the clnss of tenure 
and as to the complicated rights of the 
khots. The appellant could not there- 
fore in this appeal have recourse to the 
provisions of S. 21, Khoti Settlement 
Act. 

The appeal ought therefore in my opi- 
nion to he dismissed with costs. A simi- 
lar view was taken by another Bench of 
this Court in the case of Mahomed 
Ibrahim \ . AH Mahomad AH Pangarhar, 
Second Appeal No. 850 of 1914. 

Heaton, J. — I agree. 

o.P./b.K. Appeal dismissed. 


n. 
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Scott, C. J. andMaclkod. ,T. 

G. I. P.Iiy. Defendants — Ap|)oliants. 

V. 

liamcha ndra J agannath — Plaintiffs 
Kospondanb. 

Original Appoal No. 4 o{ 1918 , Do- 
cided on 3rd September 1918, against de- 
cision of Kajiji, J. 

(a) Railway* Act (1890), S. 7S — Delivery of 
parcel containing account books to Railway 
Company— Parcel misdelivered by Railway 
Company and destroyed in consequence^ 
Suit by consignor for dafnages— Questions as 
to protection of company from liability 
under S. 75 and measure of damages de* 
cided. 

PlainlifT delivered a parcel conUining ac- 
couQt-l>ooks to the defendant Railway Company 
for carriaRO from Bomhay to Nagpur, At 
Nagpur the parcel waft by mistake delivered to 
the Superiotendeiit of Jail who destroyed it. 
Plaintiff sued the defend aut company for da- 
mages caused to him by reason of tho loss of 
the account*book<^: 

Uetd, Per C. J. — (l) thjit the intritiAic 

value of the account books being lets tbau 
Rft. 100 the defoodant company were not pro* 
tected from liability uud S. 76 (2) that although 
S. 75 did not directly protect tho defendant 
company, the lo^s for which the company were 
liable must be estimated by the same measure 
of damages as employed in the scctioo, so tlnit 
the plain tin was not entitled to rocovor more 
than tbo Intrinsic value of the account-books, 

(P 70 C 11 

Held, Par Macleod, «/-— That the mere fact 
that the plaintifl was claiming more than 
Bft. 100 for the lass of ao undeclared exeopted 
article precluded him from assorting that its 
value was tinder Rs. ICO, so that the defendant 
company was protected by S. 76. IP 71 C 1] 

(b) Railways Act (ISDO), S. 75— Object of 
S. 75 is to protect Railway Company from 
liability for loss etc. of parcels containing 
articles of special value exceeding Rs. 100 
unless they have notice of contents. 

Tho object of S. 76 Is to prutret a Railway 
company from liability for tbo loss, destruction 
or deterioration of parcels entrusted to them for 
carriage containing nrticicft of special value ex- 
ceeding in valuo Rft. 100 unless they have 
notice of tbo contents, bo that (a) they can de- 
mand a pcrcontago on (be value declared bv 
way of compensation for increased risk, (b) they 
can take extra precautions for tbo safe carriage 
of such parcels. The whole object of the soction 
would bo defeated if the consigoor could claim 
conserjueotial dumagoft for tbo loss of an e^cepted 
article without insuring it. on (ho ground that 
its market value was under Rs. 100. LP 71 O 1,2] 
4<(c) Railways Act (1S90K S. 75--Con- 
signor claiming against Railway for loss of 
excepted goods and consequences of loss — 
Claim is value of goods to him — If claim be 
over Rs. 100 he cannot say that loss and 
consequences of lost to any one else would 
not be worth Rs. 100 and that he was not 
bound to insure under S. 75. 

When a consignor make^ a claim against a 
carrier for the loss of excepted goods and the 
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consequences of the loss, ho is claiming the 
value of tho goods to him aud if his claim is 
over Ro. lOO. ho cannot be allowed to say that 
the loss and the consequences of the loss to any- 
one el«o would not bo worth Rs. 100 and that 
tliorofore he was not bound to declare the value 
of tho goods and insure them under S. 75, Rail- 
ways Act. [P 72 C 1, 2] 

(d) Railways Act (1890), S. 75— Goods of 
value exceeding Rs. 100 entrusted for car- 
riage — Declaration not made under S. 75 — 
S. 75 as absolute bar to action against Rail- 
way Company for loss. 

Section 75 is an absolute bar to an action 
against a Railway company for any amount 
exceeding Rs. 100 for the loss and the conse- 
quences of tho loBS of oxcoptdd goods oatrusted 
to them for carriage unless a declaration has 
boon made under the section. [P 72 0 2] 

Campbell and Strangnian — for Appel- 
lanbs. 

Setalvad and Jinnah — for Hespondenb. 

Scott. C. J. — On 16th September 1916 
the plaintiff delivered to the defendants,' 
and bhe defendants accepted, at the 
Victoria Terminus Station a parcel con. 
taining 24 account-books consigned to 
the plaintiff's firm at Nagpur for carriage 
from Victoria Terminus Station to 
Nagpur. The parcel arrived at Nagpur 
on 18bb September. On the 19th it was 
misdelivered to a Chaprasi from the 
Nagpur Jail, who had come for another 
parcel which was of the same weight 
and bore a similar number upon it. The 
parcel, for which the jail ohaprasi had 
come, had'been despatched from Khandwa, 
also on 16th September, in order that 
the papers contained in it might be des- 
troyed in the Nagpur Jail. The plain- 
tiff’s books, after being delivered to the 
jail chaprasi, were taken to the jail super- 
intendenb and were then destroyed 
by mistake owing to his thinking 
that they were the papers consigned 
from Khandwa. ‘The plaintiff submits 
that the account books have been lost to 
him by reason of the negligence of the 
defendants. In para. 6 of bis plaint he 
says the account books contained in the 
parcel contained the record of all the 
dealings and transactions of the plain- 
tiff’s firm with their various customers 
in respect of the agency business at 
Nagpur and were the only source from 
which the plaintiff could ascertain the 
debtors and creditors of his firm. The 
plaintiff says that he will be put to a 
heavy loss, which the plaintiff estimates 
at a sum of Rs. 25,000, by reason of the 
loss and destruction of the said books 
and submits that be is entitled to recover 


the said sum of Rs. 25,000 from the de- 
fendants as damages suffered by him by 
reason of the defendant’s wrongful ac- 
tion. In a letter of claim, dated 30bh 
October 1916, the plaintiff’s pleader 
states that the loss is roughly estimated 
at Rs. 21,000 together with interest due 
thereon at 12 per cent, per month' from 
the due dates. 

The suit came on for trial before Kajiji, 
J., by consent upon the preliminary is. 
sue whether the defendants are protected 
from -liability to the plaintiff under 
S 75, Railways Act of 1890. That sec- 
tion provides that; 

<1) “When any articles mentioned in the 
Scb. 2 are contained in any parcel or package 
delivered to a railway administration for carriage 
by railway, and the value of such artioles.'in the 
parcel or package exceeds one hundred rupees, 
the railway administratiou shall not be respon- 
sible for the loss, destruction or deterioration 
of the parcel or package unless the person 
sending or delivering the parcel or package 
to the administration caused its value and con- 
tents to be declared or'declared them at the time 
of tho delivery of the parcel or package for car- 
riage by railway, and if so required by the ad- 
ministration, paid or engaged to pay a per- 
centage on the value so declared by way of com- 
pensation for increased risk." 

Schedule 2 referred to in the section 
under item (i) mentions maps, writings 
and title deeds. It is contended for bhe 
company that upon the plaint it must 
be taken that the account books were 
writings of a value exceeding a hundred 
rupees which was not declared to the 
railway administration at the time of 
the delivery of the parcel for carriage, 
and that consequently the defendants 
are not responsible for the loss or des- 
truction of the parcel. The learned 
Judge has held upon the issue that the 
defendants are not protected from liabi- 
lity to the plaintiff under S. 75 of the 
Act. He held that the value of articles 
within Soh. 2 means intrinsic value, and 
not bhe value which for some special 
reason peculiar to the sender he attaches 
to the articles. The learned Judge also 
held that the destructiioa of the books 
by.'’ the Jail Superintendent by reason 
of which they could not be recovered was 
not a loss within the meaning of the 
section. I am of opinion that bhe learned 
Judge is right in his interpretation of 
the word value” and wrong in his inter- 
pretation of the word “loss.” 

The evidence in the case is that al- 
though the plaintiff is suing for Rs. 25,000 
which he estimates as his damage 
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in ooDsequenoe of the loss of books 
the value of the books whether as 
sheets of paper bound together or as 
books with writing in them does not 
amount to a hundred rupees. It is ap- 
parent from the last item in Sch. 2 
that the section is intended to apply to 
articles of special value declared by the 
legislature in the schedule or which may 
be added to the schedule by notidoation 
of the Governor. General in Council in 
the Gazette of India. They must there- 
fore bo articles free from any pretium 
offectionis on the part of the owner, 
articles, that is to say, which could be 
valued by any'suflficiently trained expert 
quite apart from the feelings of the 
owner. The conclusion to be derived 
from Sch. 2 is further reinforced 
by the side note to the section in the 
official publication of the Act. The 
section is there described as a further 
provision with respect to the liability 
of a railway administration as a carrier 
of articles of special value. It is to be 
observed also that sub-S. (2) of the sec- 
tion provides that the compensation re- 
coverable in respect of the loss of an 
article declared under the section shall 
not exceed the value so declared, and 
that the burden of proving the value so 
declared to have been the true value 
shall lie on the person claiming the com- 
pensation. It does not appear to me 
that the expression *'truG value” would 
be appropriate to the value put upon the 
article by the owner alone, and not by 
any one else, on account of sentiment or 
some special use to which be proposed to 
put the article. 

With regard to the second point as to 
the meaning of the word "loss,” it ap- 
pears to me that it is sufficiently dis- 
posed of by a passage in the judgment of 
Lindley, L. J., in v. Brasch (l). 

He says: 

Let UB oooBider (he qaestioa apart from 
authority, and let ua take first the case of goods 
porma&ontlj lost. Tbo dat&ago to tbo owuor of 
fioodft lost is tboir valuo, snd possibly io soqqo 
Cftses further special damage for their Doa*deli* 
very in proper timo. Tbo damage to the owner 
goods never delivered is precisely the same as 
if they bad beeo lost. The Carrier's Act pro- 
tects the carrier from liability for loss, and it 
would simply render the Act nugatory to bold 
him liable for deteution, which is itself the 
result of the loss for which be is not liable. . . • 
It Is to be observed that the Carriers Act pro- 
tecta the carrier from "liability for the lots of 
or inlury to" uodeclared goods the Act does not 
(l) 11668] 10 Q. B. D. U8. 


simply relievo him from paying the value of 
undeclared goods which ho loses; he is roliovod 
from liability for their loss, and it would bo to 
fritter away tbo Act and to depart from sound 
principles of constructlou to hold that "loss" in 
the Act only means "value" as distinguished 
from loss" and its consequences . . .The result 
comes to this; if goods which ought to bo decl- 
ared and are not declared are lost, whether 
temporarily or permanently, the carrier is pro- 
tected from liability for their loss and its con- 
sequences." 

It was made a ground of complaint in 
the mennorandum of appeal that the 
learned Judge had disallowed a question 
put to the plaintiiT in cross -ex am in at ion, 
namely what amount the plaintiff would 
have expected to receive from the defen* 
dant company had the plaintifl* made a 
declaration as to the value of the arti- 
cles at the time they were handed to the 
defendant company (or carriage, or, in 
the alternative, the question what would 
the plaintiff value the books at as writ- 
ings wlien consigned. We allowed the 
questions to be put to the plaintiff dur- 
ing the argument of. the appeal and the 
plaintiff’s answer was that their value 
was Rs. 60 or 70 and they had less value 
after the accounts had been written in 
them than they had when purchased. I 
am therefore of opinion that the learned 
Judge was right in holding that S. 75 did 
not protect the defendants from liability 
to the plaintiff', since upon the evidence 
the books were nob of the value of a 
hundred rupees. It is conteLded on be- 
half of the plaintiff that the case must 
now be tried upon the question of wliat 
loss or damage the plaintiff has suffered 
in consequence of the misdelivery of the 
books. It appears to me to be quite 
clear both from the passage in the judg- 
ment in v. Brasch (1), which I 

have just referred to, and from Crouch v. 
London and North Western Ry. Co. (2) 
and Riley v. Horne (3), that the damages 
recoverable against the railway company 
is the value of the property lost and 
nothing more, and that although S, 75 
does not directly protect the railway 
company since the goods are not of the 
value of a hundred rupees, it would be 
entirely inconsistent with the Act to hold 
that though, if the goods had been of a 
value exceeding a hundred rupees, the 
true value would be the limit of the 
defendants’ liability, yet, since the goods 
are of a value less than a hundred rupees, 

(2) L1849) 2 Car & Kir. 789. ^ 

(8) 11826] 5 B&Dg. 2X7. , 
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Ihe i)lainfcifT may sue for auy remote and 
consequential damai’e wliieh lie may 
allei^o he lias suffered from the loss. 

In my opinion the loss for which the 
ivilway company are liable must be 
estimated by tlie same measure of damage 
hot.h in cise-i under S, 75 and in cases to 
which S. 75 is not applicable It is 
tiierofora useless to send back the case 
for . videnco an I a finding as to the con- 
sequential damages the plaintiff may have 
suffered : to allow any auoli consequential 
damage beyond the value of the goods 
would be to render the Railways Act con- 
tradictory and inoiierative in regard to 
■ goods of smell value. Moreover I am of 
opinion that the plaint in respect of the 
claim lor Rs. 25,000 is demurrable, for 
that sum is calculated not upon any loss 
which has actually been suffered but in 
reference to a heavy loss which the 
plaintiff says he will be put to in the 
future. The most that the plaintiff 
could claim successfully from the railway 
company having regard to his evidence, 
is Rs. 70, and that is a sum for which ho 
has not sued and could not sne in the 
High Court: see Cl. 12. Letters Patent. 
The appeal is allowed and the suit is dis- 
missed with costs. 

Macleod, J. — On Ifith September 
1917 the plaintiff delivered to the defen- 
dant railway company at the Victoria 
Terminus Station, Bombay, a parcel con- 
taining twenty-four account-books con- 
signed to tlie plaintiff's firm at Nagpur. 
ARer the parcel had arrived at Nagpur it 
was delivered, on 19tli September, by a 
mistake of the defendants* parcel clerk 
to the Superintendent of tbeCsntral Jail, 
Nagpur. The mistake was discovered 
when the plaintiff's agent came to ask 
for delivery. Inquiries were made of 
the Jail Superintendent and it was ascer- 
tained that the books had been destroyed. 
On 30th October the plaintiff’s pleader 
wrote to the defendants ’that his client 
estimated the total loss owing to the loss 
of the account-books at Rs. 25,000, as it 
had become impossible for him to claim 
bis dues from his various customers 
either out of Court or by instituting 
suits. The defendants, on l8th Decem- 
ber 1916, repudiated the claim on the 
ground that the parcel came under the 
head of “writing", an excepted article 
under S. 75, Railways Act, and the con- 
tents had not been declared and insured. 
After a further demand was made on 


23rd January 1917, defendants wrotede- 
clining to entertain the plaintiff's claim. 
The plaintiff, on 7th September filed 
this suit stating that owing to the loss 
and destruction of the books he would be 
put to a heavy loss which he estimated 
at Rs. 25,000 and claiming that sum or 
such other sum as miglit seem just to 
the Court as damages. 

The defendants in their written state- 
ment pleaded that they were protected 
by S. 75. Railways Act. On 20th De- 
cember 1917, a consent order was 
made that the suit should be placed on 
the Board for the trial of the prelimi- 
nary issue, viz., "whether the defen- 
dants are protected from liability to the 
plaintiff under S. 75, Railways Act of 
1890?" The trial of this issue came on 
for hearing before Kajiji, J.. who decided 
that the value of the books did nob ex- 
ceed Rs. 100 and that therefore the pre- 
liminary issue must be found in the 
negative. The learned Judge further 
decided that even if the value of the 
books was over Rs. 100, the loss occurred 
after delivery to the wrong person so 
that S. 75 offered no protection to the 
defendants. Against this decision the 
defendants have appealed. S. 75, Rail- 
ways Act, I890,irun9 as follows: S, 75 (1) 
When any articles mentioned in Scb. 2 
are contained in any parcel or jiackaga 
delivered to a railway administration for 
carriage by railway, and the value of 
such articles in the parcel or package 
exceeds one hundered rupees, the rail- 
way administration shall not be respon- 
sible for the loss, destruction or dete- 
rioratioD of the parcel or package unless 
the person sending or delivering the 
parcel or package to the administration 
caused its value and contents to be decl- 
ared them at the time of the delivery of 
the parcel or package for carriage by 
railway, and, if so required by the ad- 
ministration, paid or engaged to pay a 
percentage on the value so declared by 
way of compensation for increased risk. 
(2) When any parcel or package of which 
the value has been declared under sab- 
S. (1) has been lost or destroyed or has 
deteriorated, the compensation recover- 
able in respect of such loss, destruction 
or deterioration shall not exceed the 
value so declared, and the burden of pro- 
ving the value so declared to have been 
the true value shall, notwithstanding 
anything in the declaration, lie on the 
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person claiming the compensation. (3) 

A railway administration may make it a 
condition of carrying a parcel declared 
to contain any article mentioned in 
Sch. 2 that a railway servant authorized 
in this behalf has been satisfied by exa- 
mination or otherwise that the parcel 
actually contains the article declared to 
be therein.” 

It is admitted that the account-books 
come within .the meaning of writings’ 
which are mentioned in Sch. 2. I am of 
opinion that the loss of the books was 
caused by the negligent act of the defen- 
dants’ servant in delivering them to the 
wrong person, and was not caused after 
such delivery. Loss includes temporary 
loss, and it does not matter that by an 
unfortunate accident after the loss by 
misdeUvery the books were destroyed in 
the jail: see Millen v. Brasch (l) 
and Smackman v. General Steam 
Navigation Co. (4). There seems to 
have been some misapprehension in the 
mind of the learned .Judge when he said 
that on the true construction of S. 75 
loss for whichaRailway Company is pro- 
tected from liability must be loss to the 
Company. The preamble to the Carriers’ 
Act no doubt refers to the losses to car- 
riers' resulting from their having to pay 
moneys as compensation for goods lost in 
the course of carriage, but what they are 
liable for is the loss by them of the goods. 
The protection afforded by S. 76 lasts as 
long as the Railway Company are liable 
as carriers, and their liability in this case 
would continue after the goods had ar- 
rived at their destination for such rea- 
sonable time as would be required for the 
consignee to come to take delivery. It 
cannot be contended that the time had 
expired on 19th September. Then are 
the defendants protected by S. 75. Rail- 
ways Act? 

In my opinion the mere fact that the 
plaintiff is claiming mere than Rs. 100 
jfor the loss of an undeclared excepted 
article precludes anything, but an affir- 
mative answer, or in other words, bars 
him from asserting that its value is 
under Rs. 100, and the question what 
was the value of the goods does not arise. 
The object of this section is to protect 
a Railway Company from liability for 
the loss, destruction or deterioration of 
parcels entrusted to them for carriage 
l oontaining articles of special value ex- 
7*) US081 18 Com. C»B. 190. 
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c?6liug in value Rs. 100 unless they 
have notice of the contents, so that (a) 
they can demand a percentage on the 
value declared by way of compensation 
for increased risk, (b) they can take extra 
precautions for the safe carriage of such 
parcels. The whole object of the sec- 
tion would be defeated if the consignor 
could claim consequential damages for 
the loss of an excepted article witliout 
insuring it, on tlie ground that its market 
value was under Rs. 100. The fallacy 
of this argument lies in thinking that loss 
and damages resulting from the loss can 
be distinguished, so that although the 
loss may he within the section the dam- 
ages resulting from the loss are without 
it. 

The question of value in the first in- 
stance can only arise when a claim is 
made against a Railway Company for a 
sum below the limit and the Company 
pleads that the value of tlie article ex- 
ceeds tlie limit, as in Stoessiger v. South 
Eastern liailway Co, (5), where it was 
held that an embryo bill of exchange 
witliout the name of the drawer was of 
DO value until filled up by the drawer 
and in Dlankensee v. London and North-- 
Eastern Railway Co, (G), where the Com- 
pany pleaded successfully that the value 
of certain jewellery consigned was the 
price obtained by the consignor and not 
the price bo paid. Coleridge, C. J., said 
” 'Value' means the value to the consig- 
nor of the goods”, and Manisty, J., said; 
"Suppose the Act of Parliamout had ne- 
ver passed, . . . and the parcel had been 
lost, oao'any one doubt but that the plain- 
tiffs in an action . . . could have recovered 
the amount which the article was worth 
bo them?” These dicta are important as 
showing that ' value’ need not neces- 
sarily mean 'market value”. No doubt 
in many cases the value of an article to 
the owner is the "market value , but 
it would be easy to eoumerato articles 
within Sch. 2 such as plans and manus- 
cripts which may have a special value to 
the owner beyond the market value, ^ and 
it seems obvious to me that if be wishes 
to recover this value he must declare and 
insure the goods. If however a loss 
occurs the liability of the Company is 
limited by S. 75 (2) bo the true value. 
And whether the "true value” is the 
"market value" or some sp ecial value 

"(6) 8 EL A Br649. 

(6) tlSSll 46 ti. T. 761. 
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which tlie consignor can prove, the goods 
wore wortli to liim, is a question which 
I do not think has yet lieen decided. The 
most instructive case of all those cited to 
us is Mi Lien v. Brasch (l). The plain- 
till's agent delivered to the defendant a 
trunk to be sent hy rail to Liverpool and 
there sbijjped by steamer to Italy. By 
mistake tlie defendants shipped it to 
.\iiicrica. The trunk contained, amongst 
other things, silk dresses and a sealskin 
jacket, excepted articles within the Car- 
riers' Act and of a value over £ 10. The 
plaintilt claimed S, 210 for the loss of the 
trunk and injury to its contents. There- 
after the defendants recovered back the 
trunk and delivered it to the plaintiff. 
Tliey admitted there had been miscarri- 
age, loss of time and injury to the con- 
tents. lu the lower Court it was bold 
that the goods were lost though the loss 
was only temporary, that the defendants 
were liable for the injury to articles 
under the value of £ 10 but not for the 
injury to articles over the value of £10. 
Still for the detention, of those articles 
£o were avvavded as damages. On appeal 
the Court differentiated the case of 
Hearn v. London and South Western 
Railway Co (7). whore the Company had 
been held liable for detention as there 
the goods had not been lost. It was hold 
that as the goods wore found to have 
been lost it was impossible to hold the 
carriers liable for detention caused by 
loss. The Act protected carriers from 
liability for the loss or injury to unde- 
clared goods and did not simply relieve 
them from paying the value of unde- 
clared goods which they lost. They 
were relieved from liability for their loss 
and it would be to fritter away the Act 
and to depart from sound principles of 
construction to hold that loss in the Act 
only meant value as distinguished from 
loss and its consequences. 

No doubt in that case the value of the 
goods was admittedly over £10, but the 
the remarks above quoted appear to be 
an authority for the proposition that a 
consignor cannot say. “The loss of the 
articles is one thing and the consequences 
of the loss are another, so that I can sue 
for the consequential damage without 
insuring the goods.” It must follow 
that when a consignor makes a claim 
against a carrier for the loss of excepted 
go ods and the consequences of the loss. 
(7) 11866] 10 Ex. 798. 


he is claiming the value of the goods to 
him and if his claim is over Rs. 100 he 
cannot be allowed to say that the loss 
and the consequences of the loss to any- 
one else would not be worth Es 100 and 
that therefore he was not bound to de- 
clare and insure them. That this argu- 
ment is correct admits of a very simple 
proof. The plaintiff says ‘‘value” means 

cost price”, Supposing this parcel had 
contained account books which had cost 
Es. 110 and the plaintiff had not declared 
them under the Act, it is obvious that 
the Company would have been protected 
from liability for their loss and the con- 
sequences of their loss. If the plaintiff 
had declared them he could not have re- 
covered more than Rs. 110. Suppo!'ing» 
again, the plaintiS' had said to the de- 
fendants when the books were consigned, 
“these books are of the value of Rs. 60- 
or Rs. 70 but if they are lost I may suffer 
damages to the extent of Rs. 25,000 and 
if you lose them I shall claim that 
amount from you.” Is it oonceivable 
that the defendants would not have been 
entitled to refuse to carry them and be 
responsible for their loss unless a per- 
centago were paid to cover the increased 
risk? If the plaintiff’s contention were 
correct the company would have been 
bound to carry the books at the ordinary 
rates. It would he a reductio ad absur- 
dum to hold that the Railway Company 
might be liable to an unlimited extent 
for the loss of an excepted article 
under the value of Rs. 100, while their 
liability for the loss of such an article 
over the value of Rs. lOO was limited to 
the deolared value. 

In ray opinion S. 75 is an absolute bar| 
to an action against a Railway Company 
for any amount exceeding Rs. 100 for 
the loss and the consequences of the loss, 
of excepted goods entrusted to them for] 
carriage unless a declaration has been 
made under the section. Otherwise the 
risk attached to the carriage of unde- 
clared excepted goods would become in- 
tolerable. I agree with the learned Chief 
Justice, though on somowhat different 
grounds, that the appeal should be al- 
lowed and suit dismissed with costs. 

G.P./r.k. Appeal allowed^ 
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Dossabhai Hirohand — Plainbiff. 

V. 

Virchand Dalchharam and another — 
Defendants. 

Original Suit No. 684 of 1917, Decided 
on 18th November 1918. 

(a) Negotiable Inttrumentc Act (18S1), 

S. 1 — Mercantile usage. 

Mercantile usage, however extensive, should 
not bo allowed to prevail if contrary to positive 
law : Qoodtoin v. J?o6crfs, (1876) 10 Ex. 337, 
Rel.on. LP73 0 21 

4^ (b) Negotiable Instruments Act (1881), 
Ss. 13 and 1 — Cheque — Cheque with word 
*' bearer ” struck out and without word 
" order " being substituted for it is not an 
" order ” cheque and is not negotiable — 
Usage in Bombay to contrary cannot be re- 
cognized. 

A cheque with the word “ bearer ” struck out 
aud without the word “order" being substituted 
for the word " bearer" cannot be regarded as an 
“ order" cheque and therefore, is not negoti- 
able. Such a cheque has been regarded hitherto 
by the custom and usage of Bombay as>a negoti- 
able instrument, but such a usage cannot be re- 
cogni/.ed as, if recognized, it would override the 
express provisions S. 13, inasmuch as it would 
bo an extension of the definition of " negotiable 
instrument " contained in that section. 

fp 73 0 2] 

(c) Negotiable Instruments Act (1881), 
Ss. 1 and 13 — Act is intended to lay whole 
law regarding cheques, bills of exchange and 
promissory notes — S. 13 is exhaustive defini- 
tion of negotiable instruments. 

The Negotiable Instrurreots Act, 1681, was 
ptima facie intended to lay down the whole law 
regarding cheques, bills of exebauge and pro- 
missory notes. Likewise S. 13 of the Act was 
prima facie intended to be an exhaustive defini- 
tion of those three classes of negotiable instru- 
ments, tP 74 C 1) 

Strangman and J. D. Davar — for 
Plaintiff. 

B. J. Desai and M. C. Setalvad — for 
Defendant. 

Judgment. — The plaintiff firm Dosaa- 
bhai Hirchand brought this summary 
suit as endorsees to recover the amount 
of Bs. 4,000 due upon a cheque drawn 
by defendant 1 firm Virchand Dal- 
ohharam in favour of defendant 2 firm 
Hargovai^.Teyohand on the Bank of India, 
Ltd. Defendant 1 firm pleaded that the 
suit as framed would not lie as the 
cheque had the word " bearer ” struck 
out and there was no substitution of the 
word “order" and that therefore the 
cheque was not negotiable within the 
meaning of the Negotiable Instruments 
Act. Defendant 2 firm did not obtain 
leave to defend, thongb one Parbhadas 
denied that he was a partner in defen- 
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dant 2 firm. The plaintiff, thorouiiori, 
alleged a custom and usage of mer. 
chants, whereby a cheque with the word, 
“bearer" struck out and without tho 
word “order" was regarded as an “order’ 
cheque and negotiable in Bombay, The 
first defendant firm replied that no such 
usage of merchants even if proved, could 
be recognized as it would override the 
express provisions of the Negotiable 
Instruments Act. 

Now, the alleged custom has been 
spoken to by a number of witnesses, and 
no reason has been shown to reject their 
statements. They were the Chief Ac-^ 
countants of the Bank of India and of the 
Central Bank : the Assistant Accoun- 
tants of the Chartered Bank of India, 
Australia and China, of the National 
Bank of India, of the Mercantile Bank 
of the Hongkong and Shanghai Banking 
Corporation and of tlie International 
Bank; and no evidence has boon forth- 
coming in rebuttal of their statements. 
It would appear clear therefore that 
the alleged usage does exist among mer- 
chants and bankers in Bombay. But it 
is equally clear that the custom and usage 
of regarding such a cheque as an “order" 
cheque, if recognized, would be an ex- 
tension of tbe definition of ‘ negotia)>le 
instruments" contained in S. 13, Negoti- 
able Instruments Act, 1881. That de- 
finition would appear to have been framed 
upon tho old law in England as laid down 
by Tindal, C. .T. in the case of Plimley v. 
Wesley (l)- It did not include tlio rule 
that an instrument: 

"which is expressed to bo payable to a particular 
person and does not contain words prohibiting 
tr-snsfer or indicating an intention that it should 
not be transferable," 

should he deemed an instrument pay- 
able to “order" as prescribed by Cl. (4), 
S. 8 of the later Bills of Exchange Act, 
1882, 45 & 46, Vic. C. 61. But it has 
been laid down hy indisputable authority 
that usages contrary to positive law will 
not be recognized by the Courts. Cock- 
burn. O. J., said; 

“ We must by no meauB be understood as say- 
ing that mercantile usage, however extenBivo, 
should be allowed to prevail if contrary to posi- 
tive law To give etiect to a usage which 

involves a defiance or disregard of tbe law would 
be obviously contrary to a fundamental prin- 
ciple,’' 

in the leading case of Goodwi7i v. 
Doberts (2). The question therefore for - 

(1) 11886) 2 Bing. {n*c.) 24^. 

(2) [1876] 10 Ex. 837. 
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decision hero is whether the mercantile 
osase oxtondiriy the dclinition of "negoti- 
able instrument " has involved a defiance 
or (lioreKird of tlio provisions of the 
.Tn li.in Ncgotiat)le In-.trumonts Act. It 
has, in the first place, to be observed that 
itho Act, according to the preamble, was 
[passed not merely to amend the law but 
!to dolino it in respect of cheQues, hills of 
exchange and promissory notes. It was. 
therefore prima facie intended to lay 
ilown tho wliole law regarding those three 
classes of negotiable instruments. It 
lias in the second place, to bo observed 
that tho saving clause in S. 1 saved only 
local usage relating to instruments in 
oriental languages such as Hundis, and 
did not save general usage like S. 1, 
Contract Act. It has thirdly, to be ob- 
served that S. 13 made use of the word 

means ” and not of the word " in- 
cludes,” and was therefore prima facie 
intended to be an exliaustive definition 
of those particular classes of negotiable 
instruments. 

And that is tho view which was ap- 
parently taken by Farran, J., when he 
referred to the saving clause in S. 1 and 
the definition in S. 13, at pp. 699 and 697 
of the case of Jetha Parkha v. Ram- 
chandra Vithobn (3). It has been sug- 
gested that nevertheless it would be per- 
missible to extend the definition though 
perhaps not to restrict it. But it seems 
to mo that when the definition declared' 
that certain forms of cheques, bills of ex- 
change and promissory notes were meant 
by the term " negotiable instrument," 
it impliedly indicated that no other 
forms should be included among "negoti- 
able instruments.” upon the principle 
'expressio unius exclusio alterius." ap- 
plicable generally to the interpretation of 
statutes. It has been urged that exten- 
sions have been permitted, as in the case 
of railway receipts by this Court upon 
the strength of the provisions of S. 137, 
Transfer of Property Act. But the pro- 
-visions of that section do not seem to 
me to be any authority for extending 
the definition of oheqnes, bills of ex- 
change and promissory notes specifically 
within the scope of the Negotiable In- 
struments Act. It seems to me to be 
merely authority for extending the in- 
cidents of negotiability to such other in- 
struments like railway receipts as have 
Iseen excluded by S. 137 from the onara. 
13) L1892] IG Bom. 639. 


tion of Ch. 8, T. P. Act, and as have not 
been made subject to the legislation of 
the Negotiable Instruments Act. It 
seems to me therefore that it is not open 
to me to give legal recognition to the 
usage proved in this particular case, asl 
that would be in defiance and disregard 
of tho express provisions of the Negoti- 
able Instruments Act 1881. If it should 
be desired by merchants and bankers 
that that particular usage should be 
legally recognized, then their proper 
course would be to apply for an amend- 
ment of the Indian Negotiable Instru- 
ments Act, 1881, so as to bring it into 
line with the the later English Statute 
of 1882. Such an application - however 
would have to be made not to this Court 
but to the Indian legislature. (The rest 
of the judgment is nob material to this 
report — Ed.) 

G.p./r.k. Suit dismissed. 
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Scott, C. J. and Shah, J. 

Chinto Mahadeo Ehandekar — Appel- 
lant. 

V. 

Madhav Ramchandra Patkar — Res- 
pondent. 

Second Appeal No. , 838 of 1916, De- 
cided on 19tii Novomber 1918, from deci- 
sion of Asst. Judge, Ratnagiri. in Appeal 
No. 2o4 of 1914. 

Bombay Khoti Settlement Act (1 of 1880), 
S. 20 — Person relying on entry declared to 
be not occupancy tenant in previous suit bet- 
ween same parties — Rule that settlement 
register entry is conclusive does not apply. 

The rule of evidence laid down in S. 20, Khoti 
Settlement Act, that the entry in the settlement 
register ptirporting to record the fact that the 
interest of any occupany tenant is not transfer- 
able shall be conclusive evidence, cannot apply 
where, according to a judgment inter partes, the 
person relying on the section is not an occu- 
panoy tenant; for the fact of the tenancy of the 
individual is not conclusively settled by the 
entry. (.P 76 0 2} 

H. C. Coyajee and B. G. Kher — for Ap- 
pellant. 

K. N. Koyajee — for Respondent. 

Scott, C. J. — Thirty thikans of khoti 
land in the jurisdiction of the Rajap’ir 
Court were held prior to 1883 by the 
Ehandekar family as occupancy tenants. 
Seven of these thikans were attached and 
sold by "Vithal Haldvenkar as mortgag®® 
of the khoti interest under a decree for 
payment of the khot’s dues which ha<J 
been obtained against 'Xessaji Ehandekar. 
Vithal purchased the attached interests 
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by a benami sale ami baviog taken a 
transfer obtained possession from tbe 
Khandekars. This led to Utisation in 
which Yessaji’s brothers claimed that tho 
sale did not atTeot 5/bths of tho occupancy 
rights in these thikans. At that timo 
the Khoti Act {S. 9) provided that occu- 
pancy right should be heritable hut not 
otherwise transferable, “unless in any 
case the tenant proves that such right of 
transfer has been exercised in respect of 
the land in his occupancy independently 
of the consent of the khot at some time 
within thirty years next previous to the 
commencement of the revenue year 1865- 
65.” The question of transferability ^^as 
not discussed in the 6rst Court which 
decided adversely to the contention of 
Yessaji's brothers, but it was apparently 
considered in the hvst appellate Court 
where it was stated l)y the Judge that as a 
matter of custom it must be held that 
this (occupancy) right was transferable 
ns it had been actually sold through the 
Court at the instance of the khot. 

The learned Judge held however that 
the decree and sale of Yessaji's interest 
would not affect the interests of his bro- 
ther. On second appeal in the High 
Court it was assumed that tho property 
could 1)6 sold under a decree for the 
khot’s dues and it was held that in fact 
the interest of all* the parties had been 
sold. The result was that Vitlial as pur- 
chaser acquired the whole of tlie interest 
of the occupancy tenants in these thikans. 
Tho Khandekars therefore could not as 
against Vithal and his assigns assert title 
as occupancy tenants. By various mesne 
assignments Patkar, defendant 1 in the 
6r8t suit (who is plaintiff in the second 
suit), has become the owner of the inter- 
ests acquired by Vithal in 1883. Defen- 
dant 1 in Suit No. 53 of 1912 is sued by 
one of the Khandekars in respect of four 
of the seven thikans now in his posses- 
cion, while in Suit No. 290 of 1913 he 
sues the Khandekars for the possession of 
the other three thikans. 

Both suits are occasioned by the mam- 
latdar’s decrees for possession against the 
respective plaintiffs. Both suits have 
been decided in tbe lower Courts against 
the Khandekars. In these appeals it is 
contended that whether or not the deci- 
sion in the suit of 1885 against Vithal 
decided that the Khandekars' interests 
were validly transferred to him, the sub- 
sequent assigpments under which their 
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opponent Patkar claims title are invalid 
under the Khoti Act, S. 9. This how- 
ever would not profit tho plainlilV 
Khandokar in Suit No. 53 of 1912 (who 
suing in ejectment must prove his title), 
unless ho can show that ho is an occu- 
pancy tenant. He is however procludod 
from agitating a claim as occupancy tenant 
in a Court of law against Ilari or his 
assigns by tho decision that the occupancy 
rights of the Kltandekars had been sold to 
Hari; S. 40, lividence Act and S. 11, 
Civil P. C. The rule of evidence laid 
down in S. 20. Khoti Settlement Act, that 
the entry in the settlement register pur-i 
porting to record the fact that the inter-, 
est of any occupancy tenant is not trans-' 
ferahlo shall he conclusive evidence, can-; 
not apply where according to a judgment' 
inter partes the person relying on the^ 
section is not an occupancy tenant; fail 
tho fact of the tenancy of the individual 
is not conclusively settled by tho entry. 

In Suit No. 290 of 1913, where 
Patkar is the plaintiff and the Khande- 
kars are tenants, tho same estoppel by 
judgment prevents tho latter from assert- 
ing an occupancy tenure and it is held as 
a fact that the Khandekars were in pos- 
session for many years since 1S90 as ordi- 
nary and not occupancy tenants. They 
cannot therefore resist the claim of the 
plaintiff who has acquired the title of 
those to whom the Khandekars attorned 
as tenants. 

The result is tliat tlio decree of the 
lower appellate Court is affirmed and tho 
appeals dismissed with costs in both 
oases. 

G.P./r.K. Appeal dismissed. 

A. I. R. 1919 Bombay 75 
Shah, J. 

hlahadeo Gopalbhal — Defendant — Ap- 
pellant. 

V, 

Trimbakbhat Datambhal — Plaintiff — 
Bespondent. 

Second Appeal No. 502 of 1916, Deci- 
ded on 3rd September 1918, from deci- 
sion of Dist. Judge, Nasik, in Appeal No. 
297 of 1915. 

Civil P. C. (1908), S. 11 — Execution pro- 
ceeding* — Any point not heard and decided 
but which might have been raised cannot be 
necessarily treated as decided under S. 11. 

Tbe rule of ree judicata applicable to execution 
proceedings makes all decisions given in 'such 
proceedings binding upon the parties in subse- 
quent proceedings, but it does not necessarily in- 
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Volvo the result that any point which is not 
heard and decided, but which might and ought 
to have been raised, must be treated as necessarily 
decided as under S. 11. 

here a proceeding, which is relied upon as 
saving liinitatiou for the execution of a decree, 
might have been made a ground for saving an 
earlier application for esecution which was dis- 
missed as barred by time but was not so made a 
ground and no decision was given on the point, 
the applicati n of the doctrine of res judicata to 
execution proceedings would nofinvolve the re- 
sult that it should be taken to have been decided. 

tP 77 C 1] 

.\u a])| lication for execution of a decree was 
dijmiesed as barred by time. In a subscriuent 
application for execution the decree-holder relied 
upon ccrtiin earlier proceedings and acknow- 
Icdements as saving limitation: 

Held : that the dismissal of the earlier applica- 
tion for execution operated as res judicata only 
so far as the question of the maintainability of 
that application was concerned and that the 
grounds relied upon by the decree-holder as sav- 
ing limitation in respect of the subsequent appli- 
cation not having been adjudicated upon in the 
previous proceeding, could uot be regarded as res 
judicata. [P 78 C 1] 

K. II. Kclkar — for Appellant. 

Judgment. — This appeal arises out of 
execution i>roceeding9. The decree under 
execution was passed on 12th December 
1910. It w'as a partition decree in which 
the shares of the plaintiff and the defen- 
dants were determined. Defendant 4 
ru.ule an application, No. 789 of 1914, for 
execution of the decree, on 2nd November 
1914. That application was rejected as 
time barred. The order made thereon 
was in these terms: “The darkhast was 
ftiven on 2nd November 1914. The de- 
cree was passed on 12th December 1910. 
It is therefore not in time under Art. 182, 
Lim. Act. The applicant says that it is 
in time because defendant 5 had given 
some darkhasts to execute the decree 
against some defendants within three 
years from tho date of the decree and 
this darkhast was given within thi-ea 
years from those darkhasts. This state- 
ment itself is too vague. He does not 
give even the numbers of the darkhasts 
or their dates. He produces no copies to 
show them. His pleader fails to show 
that it is in time. It is therefore rejec- 
ted with costs as time barred.” The 
present application for execution was 
made on 13th January 19l5 and he plea- 
ded that it was within time in conse- 
quence of certain earlier applications 
made by other parties and that there were 
acknowledgments of the liability under 
the decree by some of the defendants. On 
this the following issues were raised by 


the Court of first instance : (l) Does the 
applicant prove that the darkhast is in 
time as alleged by him? and (2) Whether 
in view of the order in darkhast No. 789 
of 1914, the point of the present applica- 
tion being in time, is not res judicata. 
The learned Second Class Subordinate 
Judge was of opinion that the darkhast 
was in time but rejected it on the ground 
that the order in Darkhast No. 789 of 
1914 operated as res judicata. Defen- 
dant 4 appealed to the District Court and 
the learned District Judge, agreeing with 
the Subordinate Judge, came to the con- 
clusion that the order in the said dar- 
khast operated as res judicata and dis- 
missed the appeal summarily without 
expressing any opinion as to whether, 
apart from the plea of res judicata, the 
application would be in time. 

Defendant 4 has preferred this appeal 
against the decree of the lower appellate 
Court and has contended that the order 
in the darkhast of 1914 cannot operate as 
res judicata. The respondents have not 
appeared, though they have been served, 
and I have not had the advantage of bear- 
ing any argument in supjiort of the view 
which has found favour with the lower 
Courts. The point is by no means free 
from difficulty. It seems to me however 
that the true reading of the order made 
on the darkhast of 1914 involves the re- 
sult that the question whether the pre- 
sent darkhast is in time as alleged by the 
applicant is'not res judicata. Any order 
previously made in execution proceed- 
ings would undoubtedly be binding upon 
tlie parties in alt subsequent proceedings 
and would operate as res judicata. The 
ground upon which such an order is 
binding upon the parties is thus stated 
in the case of Ram Kirpal v. Hup- 
Kuari (l): “It was as binding between 
tho parties and those claiming under 
them as an interlocutory judgment in a 
suit is binding upon the parties in every 
proceeding in that suit, or as final judg- 
ment in a suit is binding upon them in 
carrying the judgment into execution. 
The binding force of such a judgment de- 
pends not upon S. 13, Act 10 of 1877, 
but upon general principles of law. If it 
were not binding there would be no end 
to litigation.” That is, as I understand 
the observations, the provisions of S. 11- 
of the Code do not i n terms apply to ao 

~(1; 11884] 6 All. 269=u I. A. 37=4 Sar. 48^ 
(P.O.). 
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otdor made in execution proceedings but 
that anything decided by that order must 
be treated as binding upon tlie parties in 
the subsequent proceedings. If it was 
essential for the plaintiff to rely upon 
the darkhast of 1914 as being in time, 
undoubtedly he would be prevented from 
showing that that darkhast was not bar. 
red by limitation as it was in terms ro- 
jeote.! as time barred. But the order 
does not purport to decide the question 
as to whether any other darkhasts and 
acknowledgments, such as are now relied 
upon, are sufficient to save the present 
application. No doubt if the principle of 
Expln. 4, S. 11 were applied, it would 
mean that the Court in dismissing the 
application of 1914 decided that the 
other applications and acknowlelgments 
were not sufficient to save limitation. The 
irule of res judicata applicable bo execu- 
|tioD proceedings makes all decisions 
binding upon the parties in subsequent 
proceedings, but it does not necessarily 
involve the result that any point which 
is not heard and decided but which might 
;and ought to have been raised must he 
treated as necessarily decided as under 
S. 11 of the Code. No doubt the pro- 
ceedings now relied upon as saving limi- 
tation might have been made a ground 
for saving the application of 1914. But 
if it is not made a ground and if there is 
no decision on the point, I do not think 
that the application of the doctrine of 
res judicata to execution proceedings 
would involve the result that it should be 
taken to have been decided. At least, as 
1 read the decisions bearing on this point, 
I do not nnderstand the rule to go so far. 
As it is not essential, for the purpose of 
determining whether the present appli- 
cation is in time or not, for the plaintiff 
to establish that the application of 1914 
was in time, 1 do not think that the re- 
jection of that application on the ground 
that it was not shown to be within time 
can operate as decisive of the question 
whether the other applications and ac- 
knowledgments, which are now brought 
to the notice of the Court, are in fact 
fiuffioient to save limitation. 

The two oases which have been relied 
upon by the Court of first instance are in 
my opinion distingaishable on their facts. 
In the case of Bandey Karim v. Bamesh 
Chunder Bundopadhya (2) the facts 
■ ahow that the execution of the decree 

13) US881 9 Cal. 05. 
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was held to be barred prior to the ap- 
plication in which the question ns to ros 
judicata arose and tho learned .Judges 
distinctly observed : ” "Wo do not, on 

tho present occasion, propose to go into 
this broad, general and probably difficult 
questiou whothor tho principle of res 
judicata as enunciated in S. 13, Civil 
P. C., applies in all its generality to pro- 
ceedings after decree. Wo limit our de- 
cision to the exact question whicli is 
raised in tho presonb case, and that is 
whether tho Court having once decided 
that the execution is barred by limitation 
that decision is a l)ar to further execu- 
tion." 

Similarly in Manjunath Badrabhat v. 
Venkalesh Govi7id Shanbhog (.3) it ap- 
pears from tho facts of tho caso stated at 
p. G2 that the previous decision expressly 
related to the application of 30th Novem. 
her 1871 and that it was based on the 
ground that tho execution of tlio decree 
was barred as more than tliree years had 
elapsed between the first and tho second 
applicitiou, that is, between tire applica- 
tioDs of Aiiril 18G8 aa<l November 1871. 
The very question which was decided 
then was raised by the cleoroo- holder in 
the subsequent proceedings and tho 
learned Judges hold that the application 
of 30bh November 1871, which was on a 
previous occasion held to be time barred, 
could not ho hold in subsequent proceed- 
ings to be within time or rather that that 
decision could nob bo reconsidere>l and 
must bo accepted as final and binding up- 
on the parties. It does not appear that 
apart from the application of SOtb Nov- 
ember 1871, in that case tho decree-hol- 
der could have successfully pleaded that 
his application for execution then under 
consideration would be within time. 

I have been referred to the decisions 
in Delhi and London Bank v. Orchard 
(4) and Mungal Pershad Dichit v. Grija 
Kant Lahiri (5). In the first of tlieso 
two oases, with reference to the order of 
10th December 1869 their Lordships ob- 
served as follows : “ It was contended 

that the inle of res judicata applied, and 
that the application made on 4th May 
1871 was barred by the order of the De- 
puty Commissioner of the lObh day of 
December 1869 from which no appeal was 
preferred. Bat their Lordships are of 

(3) 11881-821 6 Boro. 64. 

4) tl877*78] S Cftl. 47=4 I. A. 127 (P.O.). 

6) C18821 8 Cal. 61=8 I. A. 123 (P.O.). 
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opinion tliafc tho order of tho lObh day of 
Decernhor IHO!) was nob an adjudication 
witliin tho rule oi res judicaba, or within 
S. ‘2» Act S of The terms of tho 

order are sot forth in the judj{mont at 
pp. Idl an<l 132. In IJu7tgal Per$had*s 
caso (0) tlie provious order thon under 
considoration h\s l)een roforrol to at 
p, 131 of t.he report in these berms : 

Jloro an order for attachment was 
made by tho Subordinate Judge on 8th 
October 187*1 after notice served on tine 
judgTnont^dohtor on 23rd September 1874 
to show ciuso why tho decree sliould not 
ho executed against Iniin. Tho orilor was 
made by a Court having competent juris- 
diction to try and dotormine whether the 
decree was barrod by limitation. No aj^- 
l>eivl was proforrod against it; it was ac. 
ted upon, and tho property sought to be 
sold under it was attached and remained 
under attachment until tlio application 
for tho sale now unler consideration was 
made/* Tint order was hold to bo bind- 
ing upon tho parties. I do not think 
that either of those decisions oonfliots in 
any way with the view which I take of 
tlie order on the application of 1914 in 
the prosonb caso. Tlio distinguishing 
foaturo of tho |u*osent case is that it is 
nob essential for the appellant to ques- 
tion tho adjudication as to tho applica- 
tion of 1914 in order to save tho present 
application. As I read the order there 
is no adjudication that the execution of 
tho dooroe was barred but only that the 
particular application was not shown to 
he in titne. To that extent and to that 
exlont only the adjudication is binding 
upon tho parties, and in my opinion the 
doctrine of res judicata in exeontion pro- 
oeedings could not be carried farther so 
as to make this adjudication equivalent 
to an adjudication that the other appli- 
cations and acknowledgments now relied 
upon were not suificient to savo limita- 
tion. 

On those grounds I am of opinion that 
the question whether the present appli- 
cation is in time is not res judicata and 
that the question must be determined on 
its merits. I would accordingly allow 
the appeal, sot aside the decree of the 
lower appellate Court, and remand the 
appeal for disposal according to law. 
Costs here bo be costs in the appeal. 

G.P./r.k. Appeal allowed. 
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Scott, C. J. and Shah, J. 

Gulam Gous Mia Khot and others — 
Plaintiffs — Appellants. 

V. 

Shriram Pandurang Jairamrao — De- 
fendanb — Respondent. 

Second Appeal No. 826 of 1917, De- 
cided on loth October 1918, from deci- 
sion of Asst. Judge, Thana, in Cross* 
Appeals Nos! 309 and 315 of 1915. 

4^ Limitation Act (9 of 190S), Si. 6, 7 and 
Art. 144^Mortgage by Mahomedan in 1895 
—Sale of equity of redemption by widow to 
mortgagee in 1901 — Suit for redemption in 
1914 by »on» and daughters who had ex* 
cept one attained majority before three years 
Widow could pass only her 1/8 share — 
Equity of redemption being indivUible and 
one plaintiff being within time, whole suit 
held within time. 

lu 1895 a Mahomodan moetgagod certain pro* 
porty to tho defendant, la 1901 tho mortgagor 
boiog dead, his widow purported to sell tho 
equity of redemption to tho mortgageo. In April 
1914 the son and daughters of tho mortgagor filed 
a suitfor rodomptioD of the mortgage. It ap* 
peered that all the plaintifis except one had 
attained majority more than three years prior 
to the lOBtitutiou of the suit: 

Heidi (1) that tho sale of the equity of redemp- 
tion by the mortgagor's widow could only 
operate to transfer her l/bth share in the pro- 
perty; (2) that the right to redeem being indivi- 
sible, neither of the plaintiffs who had attained 
majority mote than throe years before the in* 
stitution of tho suit was qualified to discharge 
or release the equity of redemption, and that 
therefore the suit, having been brought within 
three years of the date when tho youngest plain* 
till attained majority, was within timo, having 
regard to tho provisions of S. 7, Limitation AoL 

W. B. Pradhan — for Appellants. 

P, B. Slii7tgue — for Respondent. 

Scott, C. J. — Mia Khot in 1895 mort- 
gaged the property in suit to Jairam, 
the father of defendants 1 and 2. In 
1901 the mortgagor being dead, bis widow 
purported to sell the equity of redemp- 
tion to Jairam. Jairam subsequently sold 
his interest in the property to defen- 
dant 3. The sale by the mortgagor's 
widow could only transfer her l/8th share 
as a Mahomedan widow to the mortgagee: 
the remaining 28/32nds in the equity 
of the redemption belonged bo the plain- 
tiffs, the son and daughters of the de- 
ceased. The present suit was filed on 
21st April 1914 for redemption. The 
defence is that the suif: is, as to all the 
plaintiffs' interests except that of plain- 
tiff 2, barred by limitation because Jairam 
obtained possession at the time of the 
sale. Plaintiff 3 was a major at that 
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date and plaintiff 1 beoame a major 
in May 1908 and did not sue foi* redemp- 
tion or possession within three years. 
The lower Court has held the suit hatred 
as regards plaintiffs 1 and 3 under 
Art. lit read with S. 6, Limitation Act, 
on the ground that the possession of 
Jairam became adverse in 1901. 

This conclusion however appears to be 
inconsistent with S. 7, Limitation Act, 
according to which, whereout of several 
persons jointly entitled to sue one is under 
disability and a discharge cannot be given 
in respect of the cause of action by any 
other of them, time will nob run until 
the disability has ceased. Here the 
cause of action in the plainbilTs is the 
eciuity of redemption. The mother has 
not discharged and was not qualified to 
discharge it. Chibty J., in Bolton v. 
Sdlmon (1) said: 

Whore a mortgage is made by two tODants- 
in*commoD, both of them must be parties to the 
action to redeem; one cannot redeem iu the ah- 
genco of the other. Where two diQeront estates 
are mortgaged, the person entitlod to redeem 
one estate cannot bring an action to redeem 
without making tbo person entitled to redeem 
the other estate a party: see Cholviondeley v. 
Clinton (2). For this purpose there is no difference 
between a mortgage of two diHercnt e^^tates or 
two undivided shares of tiic samo estate/’ 

For this reasoD neither of the plain- 
biffs who attained majority more than 
three years before the date of the institu- 
tion of this suit was qualified to dis- 
charge or release the etiuity of redemp. 
tion. The right was indivisible and the 
suit having been brought within three 
years of the date when the youngest 
plaintilT attained majority is within 
time. 

Shah, J . — I concur. I desire to add 
that even treating the possession of the 
mortgagee and his transferee as tlie pos- 
session of a purchaser an \ not that of a 
mortgagee, I think the result would be 
the same. The plaintiffs as cosharers 
would be jointly entitled to sue him in 
respect of their shares for partition, and 
none of them would be competent to give 
a discharge in respect of the whole in- 
terest not vested in the purchaser. 
Thus under 8. 7, Limitation Act, the 
tight of the three plaintiffs to recover 
possession of 28/32ods share in the pro- 
perty would be within time, as the claim 
of one of them, who was under a dis- 
ability, is within time. The purchaser 

U) 118911 9 Oh. 

(a) C18203 9 J. AW. U 
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in possesion would be equitably entitlod 
to have his right under the simple mort- 
gage satisfied before he can be called upon 
to part with hia possession. The result 
is substantially the same as if he were 
a mortgagee in possession, with this 
difference that he may not be liable to 
account as a mortgagee in possession. 
G.P./u.K. Appeal allowed, 

A. I. R. 1919 Bombay 79 

Hk.vton and Pratt, JJ. 

Vasudeo Paudlil: Saviafi — In re. 

Criminal Appln. No. 283 of 1918, De- 
cided on (ith December 1918, from order 
of Dist. Magistrate, liatuagiri. 

(a) Bombay Village Police Act (1887), 
S. 14 — Complaint to village patel for offence 
committed on sea — Patel has no jurisdiction 
under S. 14. 

complaint was presented t> a village patol ag- 
ainst the captain of a stoimer. Tbo allegation 
was tbat the captain bad abiucd the complain- 
ant on board thu stgamor at some distance from 
the shore: 

Held : that the patel no juri^dictioti in 

the matter under S. 14, Bombay Vtllago Police 
Act. IP 79 C 21 

(b) Criminel P. C. (1898), S. 439— High 
Court cannot quash proceedings before vil- 
lage patel under Criminal P. C. but under 
general powers of superintendence confer- 
red by Letters Patent, Cl. ZS 

The High Court of Bombay ha? uo powor 
under tbo Crlminial Procedure Code to quash' pro- 
ceedings before a viUage patol, but it has power 
to do tills under the general powers of superin- 
tendence conferred upon it by the Letters Patent. 

IP 7U G 2 P SO Cl] 

E. S. Parulekar — for Complainant. 

Heaton, J. — It appears that a com- 
plaint has been presented to the village 
Patel of Mai wan against the captain of a 
steamer. The allegation is that the cap- 
tain abused the complainant. It appears 
that this occurred on the steamer wliich 
was at some distance from the shore. 
Consequently it appears tous very doubt- 
ful whether tbo patel has jurisdiction iu 
the matter. For he only has jurisdic- 
tion under S. 14, Bombay Act 8 of 1807, 
the matter of a person charge I with 
coenmitting, within the limits of the vil- 
lage, petty assault or abuse. A mile and 
a half or two miles out at sea would 
hardly seem to be within the limits of 
the village. We think therefore that 
these proceedings should be quashed, and 
though wo may not have power under 
the-Criminal P. O. to quash them having 
regard to the dscision in Dayal Kanji 
In rs-(l)* yet we think we have power to: 
(1) U80S] 10 Bom. L. R. 080, 
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do this under the general powere of super- 
intondence which are conferred ou us by 
the Tjetters Patent of this Court. We 
Jttiorefore quash the proceedings before 
'the patol. Tha District Magistrate sug- 
gested that the case should be transferred 
to some Magistrate whoso powers have 
been conferred under the provisions of 
tlio Criminal P. C. However as I have 
already stated, wo have decided to quash 
the proceedings so that the transfer is 
unnecessary. If the complainant is so 
minded, he can of course present a com- 
plaint to a regular Magistrate. 

Prart, J. — I concur. I would only add 
that in my opinion having regard to S. 1, 
Criminal P. C., which makes that Code 
inapplicable to village police officers, we 
have no power of transfer under S. 526. 
Nor do I think that the case is one in which 
we should exercise this power under 
Cl. 29, Letters Patent. The com- 
plainant, if so advised, would be at li- 
berty to file an appropriate complaint be- 
fore a Magistrate having jurisdiction, 
tliat is to say, if tlie facts he alleges con- 
stitute something more than abuse and do 
amount to on offence under the Penal 
Code. 

g.p./e.K. Proceedings quashed. 
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Marten. J. 

Sarahai i4mi6a»"“PQth'ioner. 

V. 

Gassiim Haji Jan Mahomed Opposite 

Original Civil- Suit No. 10 of 1918, 
Decided on 22nd August 1918. . 

(a) Mahomedan Law — Applic^H^y “ 

Cutchi Memoni — Will*. . j 

Cutchi Memons are governed by Mahomedan 
law as regards tbe exeoutloQ of their q 2] 

(b) Mahomedan Law— Will— Alteslation. 

Under tbe Mahomedan law no attestation of 

a will is necessary. , 

(c) Probate and Administration Act (1681), 
S. 3— Document drawn up by testator giving 
instruction to legal adviser is good will. 

A document drawn up by a testator in the 
nature of iustruotions to his legal adviser or to 
his relative as to the iustructions to be given to 
the legal adviser as to the disposition of his pro- 
perty is a'good will and should be admitted to 
probate. [P 81 C 1] 

Kanga — for Petitioner. 

Judgment. — This is a curious case. 
The petitioner who is- the widow of a 
'Outohi Memon applies for. probate of a 
document as being the last will and testa- 
ment of her deceased husband, which 


document is in the following terms ac- 
cording to the official translation : ‘‘May 
it be known to Bhai Abdulabhai as fol- 
lows ; In the will which you will get 
made to-morrow and give me, be kind 
not to forget (to add) my “mukhatyari" 
as lotag as I am alive and after me my 
wife’s “raukhatyari”. Whatever costs 
may be incurred I will pay you. Written 
by your servant Mahomed Hasam Haji.” 
On tbe other side : “Bhai Abdulabai, 
“mukhatyari, I should explain, means 
absolute ownership or authority or full 
power.” Now this gentleman Abdulabhai 
is the testator's deceased sister’s husband; 
in other words, his brother-in-law. He 
has made an affidavit and I have also . 
seen him in the witness-box, and I may 
say that I am satisfied that this document 
was written by the testator and given 
to the witness under the circumstances 
stated in his affidavit. The testator was 
a Cutchi Memon and in some respects 
Cutchi Memons are governed by Hindu 
law. Further, the document in question 
is not attested. But I think it is quite 
clear, and at any rate there is an express 
authority of this Court precisely in point, 
that Cutchi Memons are governed by 
Mahomedan law as regards the execution 
of their wills, and that under Mahomedan 
law no attestation is necessary. The 
case I refer to is Aba Satar Haji Ahoo- 
buker, In re (l) and is a decision of 
Tyabji, J. So far therefore as that point 
is concerned, I think no difficulty arises. 

But the point on which I have felt 
difficulty was whether this document can 
fairly be regarded as a will. Having re- 
gard to who the testator was, all wo are 
concerned with is the Probate and Ad- 
ministration Act. Under S. 3 of that Act 
tha definition of will is : “Will’ means 
the legal declaration of the intentions of 
the testator with respect to his property, 
which he desires to be carried into effect 
after his death.” The declaration must 
therefore bo a “legal declaration.” But 
I see nothing here which, according to 
Mahomedan law, is illegal. In fact by 
that law an unsigned declaration or even 
an oral declaration is sufficient. The 
document in question is therefore a legal 
declaration, and prima facie it would 
seem to be a declaration of “his inten- 
tions with respect to his property which 
he desires to be carried into effect 
after his death.” It is true that this 
(1) [1905] 7 Bom. L.R. 558. 
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document mig\\b be construed and pro- 
bably is in the nature' of instructions to 
bis legal advisers or to his relative as to 
the instructions to be given to tho legal 
advisers as to the disposition of the pro- 
perty, but as to that I think one may 
compare what is said in "Mayne’s Hindvi 
Law, Edo. 8, p. 588: “ So a paper drawn 
up in accordance with the instructions 
of the testator, and assented to by him, 
will bo a good will, though not signed. 
And if a paper contains the testamentary 
wishes of the deceased, its form is im- 
material. For instance, petitions ad- 
dressed to officials, or answers to official 
inquiries have been held to amount to a 
will . . . Similarly a matrimonial arrange- 
meat deed and a deed ol assignment have 
been held to operate as a will.” 

In a case before the Privy Council of 
Mahomed Altaf Alt Khaii v. Ahmad 
Biiksh (2) a document there, which was 
a powor-of-attorney having an expression 
of what was to be done with the property 
after the death of the person giving the 
power was held to operate as a will. 
Further, it seems to be the case that if 
the solicitor had drawn up the document 
in accordance with the intention of the 
testator as being his will and he had 
assented to that, that would have been a 
valid will although not signed by him. 
Here we have the converse case for we 
get the original instructions of the testa- 
.tor to the solicitor. I think therefore 
jthat his original instructions should be 
•as valid as the more formal document 
that the solicitor would, in the ordinary 
course, have drawn up in accordance with 
those instructions. Abdulabhai, as I have 
said, has beeif in the box and he says 
that he told the testator that he would 
send for the vakil Hie next day and pre- 
pare a will to that effect, that is to say, 
to the effect mentioned in the document 
in question. I think this shows that the 
document really contained the testamen- 
tary intentions of the testator. I should 
perhaps explain that the reason for all 
this was that the testator was lying on 
his death-bed suffering from cancer of the 
tongue and was unable to speak properly 
at the time and that he died two days 
after the date of this letter. 

On the whole, although this case is 
near the line, I think that, having regard 
td the fact that the parties are Mahome- 
dans. this doc ument was a valid will and 
~(2) U8G71 26 W.B. 121. 
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may bo aJmittod to probato accorilinuly. 

1 shouUl have montionoil that thoro waa 
at one time a oaveab lodged by the tes- 
tator's bvothov ‘disputing tbo document 
as a will. That caveat has been withdrawn 
and I dsivo say the reason for it is that 
probably at a subsoTuent stage it will bo 
contended that all tho widow takes under 
tho document is a Hindu wiilow's estate. 
If that contention is correct, tho question 
is largely academic whether this is a good 
will or not, for tho property will devolve 
in the same way as on an intestacy. But 
as T have intimatOsl, in my view, it is a 
good will and accordingly I admit it to 
probate. Caveat dismisseil. 

G.P. R K. Cnvcitt dismissed. 
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IIKATUN AND PPATT, JJ. 

Daudlih/fi Am hit a i — I’laintifT — Appel- 
lant. 

Dtt yn Rama — Defendant — Res pen dent. 

Second Appeal No 559 of 1917, Deci- 
ded on 26feh Novejnber 191ft, from deci- 
sion of Joint Kirrifc Class Sub. Judge, A. 
P., at Surat, in Appe.il No. 49 of 191-1. 

(a) Civil P. C. (5 oi 1908). S. 11— Suit for 
ejectment and rent — Permanent tenancy 
pleaded but yearly tenancy found— Suit dis* 
missed for absence of notice — ^Subsequent 
suit after notice — Question of tenancy though 
raised held not finally decided within S. 1 1. 

Phiintifl sued defenduut for ejectment and 
arreara of root. Defoud int pleaded that bo was 
a pennciQCUt tenaot aod could not tborefore be 
ejected. Tbo Court found that the defoadant 
was a tenant from year to year, but that a legal 
notice to quit had not been served upon him. 
It therefore decreed tho claim for arrears of rent, 
but dismissed the claim for ejectment. Sub* 
sequently tho plaintiff gave tho defondant a 
Dotice to quit and sued to eject him : 

Held', that although the issue ss to the nature 
of tho defendant's tenancy was directly and sub' 
stantially in issue in the previous suit, it could 
not be said to have boon finally decided in that 
suit and that tborefore it was not res judicata. 

LP 83 0 1, 2] 

(b) Civil P. C. (5 of 1908), Ss. 11 and 100— 
Whether issue was raised and decided is 
question of fact. 

Per Prditt J • — Tho question whether an issue 
was substantially raised and decided in a suit is 
a matter of fact to be decided upon the ciroum' 
stances of each particular case. IP 82 O 2] 

(c) Civil P. C. (5 of 1908), S. 11— Finding 
not basis of decree does not operate as ret 
judicata. 

Where a decree is not based upon a finding 
but Is made in spite of it, the finding cannot 
operate as res judicata. IP 82 C 2] * 

(d) Civil P. C. (5 of 1908), S. 11 — (Per 
Heaton, J.) — “Finally decided*’ explained — 
Finding must have resulted in decree — When 

• 
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decree is not only not based on finding, but 
is r|uite contrary to it, finding cannot be 
res judicata. 

Per Ileilon, J . — Tljo legislature did not inteod 
the wordu “liDalty decided” in S. 11. Civil P. C., 
to api'ly to a tiodingnot followed by anything 
pecaliarly appropriate to itself. LP 83 C 2] 

Where a finding is followed by a result which 
would equiilly follow from something essenti .lly 
dirfetent , that fiudiag cannot be regarded as a 
final decision. It is merely an expiession of 
opinion and nothing more. LP 83 C 2] 

Coijajee and B. G. Rao — for Appellant. 

U. V. Diviitia — for Respondent. 

Pratt, J. — This appeal raises a point 
of res judicata. The plaintilf sued in 
1903 alleging that the defendant was 
liable to pay assessment as enhanced by 
the Survey Settlement, but had failed to 
do so: that he was a tenant-at-will and 
not a permanent tenant; that plaintiff 
had given him notice to quit and that he 
had not given up possession. Plaintiff 
therefore prayed for two reliefs: (l) to 
recover possession of the land and (2) to 
recover arrears of assessment at the on- 
hanced rate. Defendant in his written 
statement replied tliat ho was not liable 
to pay enhanced assessment; that he was 
a permanent tenant; and that plaintiff’ 
was nob entitled to recover possession. 

The following issues were raised : (l) 
Whether it is proved that the defendant 
is a permanent tenant of the land in 
dispute or he is a tenant thereof at the 
pleasure of the plaintiff (i. e., as long as 
the plaintiff chooses tolceep'him as such)? 
(2) Has the plaintiff a right to take the 
land in dispute from the defendant (pos- 
session of the land in dispute)? (3) Is the 
assessment of the land in dispute en- 
haucedon a re-survey thereof? and should 
the defendant be given a notice thereof 
under tho Land Revenue Code? and has 
such a notice been given to the defendant? 
If nob, is nob the defendant hound to pay 
tho enhanced assessment under the Land 
Revenue Code? and (5) Has the plaintiff 
given to the defendant a notice requiring 
him to deliver up possession of the land 
in dispute and intimating bo him that he 
is no longer willing to retain him as his 
tenant? The Court decided on the 6rst 
issue that the defendant was a tenant 
from year to year, and not a permanent 
tenant; on issue 5 that & legal notice to 
quit had not been given ; and therefore 
on issue 2 plaintiff was not entitled tp 
recover possession; and on issue 3 the 
plaintiff was entitled to recover arrears 
of assessment at the enhanced rate. The 


suit for possession was therefore dis- 
missed and a decree was made for arrears 
of assessment at the enhanced rate. 

Plaintiff has now given notice to quit 
and hies this suit for possession. He 
claims that the nature of defendant’s 
tenure is res judicata. The question for 
decision is whether the defendant is 
bound by the ffnding in the first suit that 
be is not the permanent tenant. The 
solution of that question depends upon 
whether that issue was substantially in 
issue in the former suit and whether it 
was heard and finally decided. The ques- 
tion whether ap issue was substantially 
raised anl decided is a matter of fact to 
be decided upon the circumstances of each 
particulai* case: Girdhar Manordas v. 
Dayabhai Kalabhai (1). And although 
no rule of general application can be laid 
down this proposition is well established, 
that when a decree of the Court is not 
based upon a finding but was made in 
spite of it, that finding, cannot be res 
judicata : Iiu7i Bahadur Sinyh v. Lucho 
Koer {2), Nundo Ball Bhuttacharjee v. 
Bidhoo Mookhy Dehee {3),Thakui ^Iayu7t‘ 
deo V. Tliakur Mahadeo Singh (i), Gheia, 
Jchharam v. Sntikulchand Jetha (5) and 
Parhalty Debya v. Mathura Nath Baner- 
jee (6). The dismissal of the claim for{ 
possession therefore prevents tho finding: 
that defendant was not a permanent] 
tenant from operating as res judicata. 

But it is claimed that the decree for 
enhanced assessrUent is based on this 
finding and gives it the effect of res 
judicata. I think it clear however that 
the issue as to the character of the tenure 
was a matter collateral to the liability 
to pay enhanced assessment.''* The frame 
of issue 3 shows that the liability was 
attributed not to the tenure, hut to the 
fact of the Survey Settlement. The find* 
ing is indeed consistent with the defen- 
dant being a permanent tenant, and 
therefore the decree for enhanced assess- 
ment was in no sense based upon the 
finding that defendant was not the per- 
manent tenant. 

Mr. Coyajee relied upon the two cases, 
Peary Mohun Mukerjee v. Ambica Churn 
Bandopadhya (7) and Krishna Behari 


6 Bom. 171. 

(2) U8861 11 Cal. 301=12 I. A. 23 (P.O.). 

(3) [1886] 13 Cal. 17. 

(4) 11891] 18 Cal. 647. 

(6) L1894] 18 Bom. 597. 

(6) 11912] 40 Cal. 29=15 I. O. 453. 

(7) L1897] 24 Cal. 900. 
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Roy V. Biinxoari Lall Boy (8). In the 
first case the former suit was dismissed 
on the grounds of want of notice and 
of nonliability of defendants. In the 
second suit filed after notice the question 
of liability was held to be res judicata 
against the plaintiff. Here, after the 
decision of issue 1, issue 2 was not neces- 
sary for the disposal of the suit. But as 
both had been heard and determined 
against the plaintiff, he w’as hell to be 
bound by both. The decision is in con- 
flict with certain observations in the case 
of Shib Charan Lai v. Rayhu Nath (9). 
But however that may be, it has no bear- 
ing on the present case. For the decree 
was based on both findings, whilst here 
it is made in spite of one finding and the 
other finding on which it is based was a 
collateral one. In Krithua Behari Hoy 
V. Bunwari Lall Roy (H) an adopted son 
sued a patnidar for a declaration that 
the lease granted to him by his adoptive 
mother was in excess of her authority. 
The reversioner intervened disputing the 
validity of the adoption and the right of 
the plaintiff to sue. The first Court 
found that the adoption was valid but 
dismissed the suit as the patni lease 
could not be set aside. The reversioner 
appealed, and the Court of appeal affirmed 
the decision of the lower Court. The 
validity of the adoption was hold by the 
Privy Council to bo res judicata in a 
subsequent suit by the reversioner to sot 
aside the adoption. Mr. Coyajoe contends 
that the finding of the adoption was as 
much involved in the main purpose of the 
suit, the setting aside of the patni lease, 
as here the finding as to the nature of 
the tenancy is to the claim for enhanced 
assessment. The answer, I think, is 
that the reversioner intervened not to 
support tlie suit to set aside the patni, 
but to dispute the title of the adopted 
son. In his appeal he raised the issue of 
tho adoption which was decided against 
him. As regards the reversioner the 
validity of the adoption was the sub- 
stantial issue. 

The two cases quoted by Mr. Coyajeo 
do not therefore affect the conclusion I 
have como to on the authority of Bun 
Bahadur Singh y. Luoho Koer (2) and 
the Indian oases that follow it in regard 
to issue 1, and in regard to issne 3 that 
the findin g as to the nature of the tenancy 
;B) CIB76-761 1 Cal. 144=2 I. A. 383 (P.O.). 


was only collateral to tho decree for on- 
hauced assessment. The case of Nnndo 
Lall Bkuttacharjee v. Bidhoo Uoohhy 
Debee (3) is a case on facts which are 
almost identical and tho issue was there 
held not to be res judicata. I would 
therefore confirm the decree of the lower 
Court and dismiss this appeal with costs 

Heaton, J. — I agree in tho order pro- 
posed. I neel not re state the facts of 
the case. The law as to res judicata is 
contained in S. 11, Civil P. C. I always 
find myself in troubled waters when I am 
asked to deal witli decided cases on this 
point, which do not proceed on the pre- 
cise words of the section. To nay under- 
standing the section itself gives us a 
solution in tliis particular case. Tlie 
issue as to the nature of the tenancy was 
I think undoubtedly directly .and sub- 
• stantially in issue in tho earlier case. 
For it was as to the nature of tho tenancy 
that the parties were disputing and it 
was to got that dispute settled that they 
went to Court, though tliey also wont 
about the amount of rent or assessment. 
Bub I do not think that it can be said 
that the issue as to tenancy was finally 
decided in the earlier suit. It is perfectly 
true it was decided, that is to say, the 
Court expressed a perfectly definite 
opinion about it. But tho operative part 
of tho decree was that the tenant should 
not bo ejected thougli he had to pay a 
certain amount of rent. That is precisely 
the decree which would follow if tho 
Court had held that tho tenant was a 
permanent tenant and not a yearly tenant, 
though in fact it held that he was a 
yearly tenant. I cannot think that the 
legislature intended the words “finally 
decided” to apply to a finding not fol- 
lowed by anything peculiarly appropriate 
to itself. Where a finding is followed, 
as in this ease, by a result which would 
equally follow from somebhingessentially 
different, then I think it cannot be sup. 
posed that that finding is a final decision. 
It seems to me to be merely an expros- 
sion of opinion and nothing more. There- 
fore 1 think that this appeal should ho 
dismissed with costs. 

O.f./r.k. Appeal dismissed. 
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Ui;AT.)N AND Hayward, JJ, 

Pii}i(iii V'tlioji Ladhe — Defendant — 
Appellant, 

V. 

Onma JPimji Mortoadi and anothe ) — 
Plain tiffs — Respondents. 

Second Appeal No. 580 of 1917, Deci- 
ded on 27th September 1918, from deci- 
sion of Asst. Judye., Poona, in Appeal 
No. 97 of lOl-j. 

Hindu Law — Alienation — Coparcener can 
sell his share for valuable consideration — 
Joint possession cannot, however, be given 
to purchaser — Purchaser can only obtain 
declaration as to his interest in property. 

Under the Hindu Law. as rccogui/.cd in the 
Bombay Presidency, a co-parcener c.in sell bis 
own interest in joint family property, providel 
there is vahiablo consideration for the sale. Such 
a sale docs not beenme void by reason of the f.act 
that the deed incorrectly describes that which 
is sold as the entire property instead of de.scrib- 
ing it as such interest as the vendor possesses. 

[P81C21 

In such a c.a^e. however, joiut possession can- 
not be given to tho purchaser. He can only 
obtain a declaration lliat ho has acquired the 
interest of tiic vendor in the particular property 
and a diroctiou that ho be loft to recover that 
interest by a separate suit for partition in which 
all necessary parties and properties should be 
joined. [P85C2] 

K. H. Kclkar — for Appellant. 

B. K. Mistnj — for Respondents. 

Heaton, J. — The facts which it is 
necessary to set out for the purpose of 
our decision are these: 

There is a joint Hindu family consis- 
ting, so far as the evidence in this case 
tells us, of one Vithoo, and his son 
Pandu. Vithoo, the fatiier, purported to 
soli to tho plaintiffs a portion of the 
joint family property possessed by him- 
self and his son as co- parceners. It does 
not appear from the judgment in the suit 
what proportion the property sold was 
of the entire joint family property. But 
it was certain specihed fields and we 
understand that there is other joint 
family property also. The plaintiffs say 
that they obtained possession of the field, 
which they thought they had bought and 
they were afterwards dispossessed. So 
they brought this suit against Pandu 
and another person to recover possession. 
Amongst the defendants they did not 
include Vithoo, the father and their 
vendor. It is found that, though the sale 
purported to be of the whole of these 
fields, it was not a sale for the benefit 
of the joint family. It cannot therefore 
operate as a sale of the entire property 


as it purported to be. As to that point 
there is in this case no doubt. But the 
question then arises as to whether the 
lJurchasers bought anything at all. The 
defendant Pandu says that they bought 
nothing. The plaintiffs say that at least 
they bought the vendor Vithoo’s interest 
in tlie property sold. In certain parts of 
India the law of the Mitakshara, as it 
is there applied, is held to prohibit a 
sale of this kind. But here in Bombay, 
it is now a well established legal fact 
that a oo-pareener can sell his own in- 
terest in joint family property, provided 
there is valuable consideration for the 
sale. This fact is recognized by the 
Privy Council as appears from the oases 
of Suraj Duusi Koer v. Sheo Persad 
Singh (1) and Balgobind Das v. Narain 
Dal (2). We feel no doubt, therefore that 
the purchasers did get whatever the 
father Vithoo could sell in the -way 
adopted, unless, and this point also was 
argued by the defendant appellant, seeing 
that the sale deed purported to sell the 
whole, it is void for that reason. In 
other words, it is argued that it is void, 
because it is a sale-dee.l of that which 
cannot be sold. 

We think however that there is really 
no doubt that a co parcener does sell his 
interest in the joint family property, 
even though the sale-deed takes the form 
not of a sale of bis interest, but of a sale 
of the whole property which is described 
in the deed. There is clear authority 
for this iu certain Madras cases; see 
Vadivalamw.Natasam (3) and Marappa. 
Goundan v. Rangasami Gaundan (4). 
Our attention has not been called to any 
cases of this Court in which this parti- 
cular point was dealt with. Bub we think 
that it would be unreasonable to hold 
that though a co-parcener can sell his 
own interest, such a sale becomes his 
by reason of the fact that the deed incor- 
rectly describes that which is sold as the 
entire property instead of describing it as 
such interest as the vendor possessed. If 
objection can be taken to a sale of this 
kind, it lies with the purchaser and not 
with the seller to take objection. The 
purchaser might indeed object that be 
had been misled or that he has one thing 
palmed off on him whereas he paid for a 

(1) [188^ 5 Oal. 148=6 I. A. 88. (P. 0.). 

(2) [18931 16 All. 339=20 I. A. 116. (P.O.). 

(S) [19121 37 Mad. 435=16 I. 0. 885. 

(4) [1900] 23 Mad. 89. 
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very much better thing. Here however 
the purohnsov vloes not take excoption to 
the purchase, and it would bo a curious 
deviation from one’s ideas of justice to 
hold that an objection in this form could 
bo taken not by but against him. We 
think therefore that the sale is good, 
even though the deed wrongly described 
what was sold. This is substantially the 
view taken by both the lower Courts and 
the view to which they give effect. But 
they give effect to it in a wrong form. 
The decree made by the first Court was, 
plaintiffs granted joint possession of 
half of the plaint property, viz , Vithoo’s 
share, along with defendant 1. Parties 
to bear their own costs under the oircum- 
stances”, and that decree was confirmed 
by the Court of first appeal. In this 
particular, 1 think, the decrees were 
wrong. To me personally, it is an ex- 
traordinary thingthatany stranger should 
ever be placed in joint possession of joint 
Hindu family property, sharing the pos- 
session with the co parceners in the joint 
family. If one stranger can be so put in 
possession then another can. You may 
have a Mahomedan, a Parsi or a Euro- 
pean put into joint possession with the 
members of a Hindu famliy of their joint 
family property. So great an anomaly 
or, as 1 should say, absurdity as this is 
not supported by the highest authority. 
The matter was dealt with by the Privy 
Council in Deendyal Lai v. Jurjdeep 
Narain Singh (5) and their decision was 
afterwards followed in Uardi Narain 
Sahu V. Ruder Perkash Uisser (G). I 
think myself I cannot’ do better than 
follow the very words used in framing 
the decree of the Privy Council. The 
plaintiff obviously cannot obtain full 
possession of tlie property which is what 
he sues for, for he is not entitled to such 
I)oS3ession. He ought not to be allowed 
to have joint possession, for that as I 
have explained is contrary to reason and 
authority. The most that he can get is 
a declaration. We make the declaration 
in this form: — The respondents, as pur- 
chasers at the sale by Vithoo, liave ac- 
quired the share and interest of the said 
Vithoo in the property sold and are 
entitled to take such proceedings as they 
may be advised, to have that share and 
interest ascertained by partition. Claim 
to recover p ossession is dismissed. Both 

(6) Il877-78r8 Cal. 198=4 I. A. 247. (P. C.;. 

(0) L1884] 10 Cal. 020=11 1. A. 26. (P. C.). 
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parties should hoar their own costs 
throughout. 

Hayward. J.— I agree. It ia aettlod 
law that a co-parconer can sell hia un- 
divided share in a joint family in tho 
Presidency of Bombay. If authority be 
required for that proposition, reference 
should be made to the decision of the 
Privy Council in Balgohind Das v. 
Narain La! (2). It would also be in- 
equitable to permit the vendor to deny 
that be bad sold liis own share merely 
because he purported in his sale-deed 
also to sell the share belonging to another 
co-parcener. It is again well established 
that joint possession cannot be given in 
such a case to the purchaser bub merely 
a declaration that he has acquired the 
interest of the vendor, whatever that 
may be in the particular property, and a 
direction that he be left to recover that 
interest by separate suit for iiartibion in 
which all necessary parties and pro- 
perties should bo joined. If autliority 
for that proposition be required refe- 
rence should he made to the case of 
Ilanviandns v. Valubhdas (7) decided by 
Sir Stanley Batchelor. 

G.P./r.k. Suit dismissed. 

(7) tlOlSl 43 Bom. 17=46 I. C. 133. 
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Scott, C. J. and Shah, J, 

2dallappn Parappa Hospeli — Defen- 
dant — Appellant. 

v. 

Gangava Gangappa Ilospeti — Plain- 
tiff — Kespondent. 

Second Appeal No. 106 of 1910, De- 
cided on 17th July 1918, from decision 
of 1st Class, Sub-Judge, Belgium, in 
Ajipeal No. 289 of 1914. 

Hindu Law — Adoption — Adoption by 
widow of her husband's father's cousin is 
not invalid but only opposed to Hindu senli* 
ment. 

Under Hindu law the adopllon to A (by bis 
widow) of his father's cousin (father's brothers* 
son) is not invalid. Such an adoption is opposed 
to the Hindu sentiment but is not prohibited by 
Hindu law. IP S8 O 1] 

Jayakar and A. G. Desai — for Appel- 
lant. 

Coyaji and P. Shingn^ — for Kes- 
pondent. 

Shah, J. — The plaintifT in thia case 
sued to recover possession of certain 
land as the next reversioner of tlio de- 
ceased Bhimappa. The defence was that 
Bbimappa's widow had adopted Gau- 
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gappa and that Gangai)pa had alienated 
the property to the other defendants. 
Tlie plaintiffs claim must fail if the 
adoption is valid. Both the lower Courts 
have hold the fact of the adoption proved 
but they have found it bo he invalid ac- 
cording to Hindu law. Gangappa, the 
jierson adopted was before adoption the 
lirst cousin (father's brother’s son) of 
Bliimappa’s fatlier. The lower Courts have 
held the adoption to 1)6 invalid on the 
ground that Gangappa was in tlie posi- 
tion of an vmcle to the deceased 
Bhiinapi)a and that his adoption is 
opposed to the theory upon which the 
law of adoption is based. The lower 
appellate Court lias reliel upon a pas- 
sago in Steel’s Law and Custom of Hindu 
Castes at p. 44 and certain observations 
in MandliU’s Hindu Law at p. 474. In 
the appeal before us it has been con- 
tended that though the adoption may 
be opposed te the sentiment of tbellindu 
community and to the theory of adop- 
tion, in the absence of any prohibition 
based upon any Smrili sucli an adoption 
ought not to be treated as invalid. 
Mr. Coyaji for the respondent has re- 
lied nob only upon the passages refo»Te'l 
to in the judgment of the lower ap- 
pellate court but also upon the re- 
tnarUs in West and Bubler's Hindu law 
at [). 1038, the opinions of Nanda Pan- 
dita in Dattaka Mimansa, S. 5, Cl. 17, 
and S. 2, CIs. 29. 31, the observations of 
Golap Chandra Sarkar Sastri relating to 
incongruity of relationship in Tagore 
Lectures on the Hindu Law of Adoption 
in Cli. 8, (Edn. 2), and the necessity of 
the adoi)ted son ))earing the resemblance 
of a son according bo the expression 
putrachchliayavaham in Saunaka’s text 
referred to in the Vyavahara Mayukha 
and the Dattaka Mimansa. 

The parties are Lingayats but I do not 
think that that circumstance makes any 
difference on the present question. The 
ground of invalidity, such as it is, is 
general and applicable to all those who 
are governed by Hindu law. It is nob 
confined to the throe regenerate classes. 
There is no special custom alleged in the 
present case and -the validity of the 
adoption must be determined with refer- 
ence to the ordinary Hindu law. The 
question that we have to consider is 
whether the adoption to A (by his 
[widow) of his tabher’s cousin (father’s 
brother’s son) is invalid. We are not 


concerned with the adoption of any 
nearer senior agnatic relation and I do 
not wish to be understood as expressing 
any opinion as to the validity of such an 
adoption. That must be considered if 
and when such an adoption takes place 
and the question as to the validity 
thereof is raised. There is apparently 
no reported case on the point which we 
have to decide and none has been cited 
to us io the coarse of the argument. 
There is nothing in the Mitaksliara or 
the Vyavahara Mayukha expressly bear-, 
iog on this point.- T mean there is no 
express i^rohibition to adopt the father’s 
first or distant cousin. As to the opin- 
ion expressed by Nanda Pandiba in the 
Dattaka Mimansa, S. 5, Gi. 17, i-elating 
to the paternal uncle I am by no means 
clear that the word used there for pater- 
nal uncle, viz., piirivya means any- 
thing more than father’s brother (pitri- 
bhrata); but assuming that it includes 
an elderly relation in the position of the 
first cousin of the father it is clear that 
the opinions expressed by Nanda Pandita 
in Ols. 16 to 20 have been held in a 
series of decisions of this Court ending 
with Gajanan v. Kashinath (1) to be 
recommendatory and not mandatory ex- 
cept as to tbe three specific cases of 
daughter’s son, sister’s son, and mother’s 
sister's son as regards the three regene- 
rate classes. The opinions are based on 
the ground of virudha sambandiia or the 
rules relating to niyoga. Having regard 
to the currant of decisions of this Court, 
Mr. Coyaji has nob pressed this part of 
the argument. 

As regards 01. 30 in S. 2 of the same 
book, it is clear that it can apply only 
to the father’s brothers and not to the 
father’s cousins. The text of Manu, 
upon which the opinions expressed in 
CIs. 30 to 33 are based, makes it clear 
that Nanda Pandita in Cl. 30 referred 
to the incapacity of an uncle (father's 
brother) and not of a person treated 
as being in the position of an uncle 
to be the object of adoption. He could 
nob even mean father’s half brother ac- 
cording to his interpretation of the 
word ekajata used in Manu’s verse 
(9, 182). Thus Nanda Pandiba’s opinion 
expressed in that clause cannot help the 
respondent. Farther with reference to 
one of Nanda Pandiba’s opinions based 

(1) A. I. R. 1915 Bom. 99=S9 Bjm. 410=ao 
I. 0. 978. 
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on his reading of tlio text of Manu, viz., 
that relating to the wife’s brother's son 
in 01. 33 it has been hold that it is 
merely recommendatory and not obliga- 
tory: see Bai Nani v. Chiinilal (2) and 
Puttu Lai V. Parbali Eiinrvar (3). Mr. 
Coyaji has however contended that in 
the expression putrachohhayava\\am the 
prohibition to adopt the father’s first or 
any distant cousin who would bo in the 
position of an elderly ‘relation to tbo 
adoptive father is necessarily involved 
quite independently of the considera- 
tioDS based on viruddha sambandha or 
niyoga. It is a significant fact however 
that no such prohibition is inferred in 
terms by the author of the Vyavahara 
Mayukha or even by Nanda I’andita any- 
where apart from his inforenoos paras. Ifi 
to 20, S. 5 of the Dattaka Mimansa. 
Having regard to the tendency of the 
decisions in this Presidency, is is not 
safe in my opinion to infer any such 
prohibition as a rule of law. Even in 
the case of the adoption of an only' son, 
upon which opinions are clearly ex- 
pressed by the authors of the Mitak- 
shara, Vyavahara Mayukha and Dattaka 
Mimansa, these opinions are lield to bo 
merely recommendatory and not inanda- 
tory: see Sri Balusu Gurulingaswami v. 
Sri Balusu Ramalakshmamma (4) and 
Vj/as Chimanlal v. Vyas Bamchavdra 
(5). 

There is no smiriti text laying down 
such a prohibition expressly and X am 
unwilling to infer such a prohibition 
from the expression putrachchbayava- 
ham, firstly, because in tbe specific cases 
of daughter’s son. sister’s son and 
mother's sister's son, as regards the 
three regenerate classes the prohib- 
ibion is accepted as it is referable to the 
Smiriti writers, Saunka and Sakala and 
not merely because it can be inferred 
from the expression according to the 
opinion of commentators and secondly, 
because the prohibition if generally 
inferred would apply so extensively 
and would be so important that Nil- 
kantba and Napda Pandita would have 
referred to it. From their omission to 
refer to this prohibition as inferable 
from the expression. I think that the 

(3) U8981 22 Bom. 07S. 

(8) A. I. R. 1915 P. C. 16=87 All. 369=29 

I. O. 617=42 I. A. 165 (P. 0.). 

(4) [18991 22 Mad. 898=20 I. A. 118=21 All. 

460=7 8ar. 880 (P. O.). 

(6) [1900] 24 Bom. 867 (F. B.). 
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expression suggests rather a rule of pro- 
priety at least as regards tho lir.st oouaius 
and more distant senior relations than 
a positive [irohibition. The adoption 
of such senior relations would be oj). 
posed to the sentiment of the Hindu 
oonimuuity, and it may not bo easy to 
dissociate the mandate from the rooom- 
niondation. I5ut on the whole I do nob 
think that there is any legal prohiliition 
to adopt the father's cousin. 

I attach 301110 iiniiortance to the consi- 
dorabion that the prohibition, if it is ex- 
tended to a senior relation more distant 
than tbe father’s brother, could nob bo 
properly restricted to Lbo father’s cousin, 
but would apply to any -distant cousin of 
the father of the adoptive father. Mr. 
Coyaji contended — in fact ha had to con- 
tend — that nob only ^ first cousin but any 
distant cousin of tbo adoptive father's 
fatlior or any eblorly agnatic relation of 
the adoptive father would be ineligible 
for adoption as a matter of law. Ho con- 
ceded that tho relations in the same de- 
gree as tbe adoptive father from tbo com- 
mon aucestor would not bo within tho 
rule of inoligibility though Mr. Maiidlik 
would consider tliom ineligible for adop. 
bioQ as cub bding junior in rank to the 
adoptive father. Tho adoption of a cousin 
has been hold not to bo invalid by the 
Madras High Court : see Virayya v. 
Jlannmanta (G) I think that if tho pro- 
hibition really exists and is so extensive, 
it would be supported by far clearer 
texbj’tban wo have, and that it would bo 
in consonancs witli tho general trend of 
tbe decisions on this branch of the law of 
adoption to hold that the expression 
putrachchhayavaham implies a recom- 
mendation and not a mandate, not to 
adopt the father’s cousin and more dis- 
tant senior relations. 

As regards the observations of Steele. 
Mandlik, Sarkar and West and Buhler, I 
think they are valuable, so far as they 
are applicable, as indicating tbe senti- 
ment but are insulBcient for the purjiose 
of establishing any rule of positive prohi- 
bitioD. In the passage in Steele’s book, 
tbe reference to the paternal uncle may 
not be necessarily to the father’s cousin ; 
and apart from that it ocurs in a passage 
containing rules of preference, which are 
clearly recommendations and not positive 
rales of law. As to Mandlik’s valuable 
crltici am: it is noteworthy that the test 

(6) [1891] 14 Mad. 459. 
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of age has not been accepterl in the Presi- 
ilency as a clofinifco rule of law : see Gopal 
Balakrishn-i v. Viahnu Raghunath (7); 
and the simple rule enunciated by him 
" ould apply to so many distant relations 
tliat it rather suggests a counsel of pro- 
priety than a rule of law prohibiting all 
such adojitions. West and Buhler refer 
in a foot-note at p. 1038 of tbeir book to 
a passage in Steele’s Law and Custom of 
Hindu Castes at p. 184, which shows 
that it is recommendatcry and not obli- 
gatory. As to Sarkar’s observations based 
on the incongruity of relationship they 
stand on no better footing than Mr. 
Mandlik’s criticism with reference to this 
point. 

Assuming, without deciding, that the 
incongruity of relationship, apart frona 
iany consideration of viruddha sambandha 
|Or of the rules relating to niyoga, may 
afford a basis for invalidating an adop- 
ition, I do not think that it could be pro- 
perly extended to tlie 6rst cousin of the 
father of adoptive father or to the more 
distant elderly relations. I think that 
there is considerable force in the argu- 
ment which has found favour with the 
lower Courts that tlie adoption of acousin 
'of the adoptive father’s father is opposed 
jto the theory of adoption : but on the 
best consideration that I can give to tlie 
point, I have come to the conclusion, not 
without reluctance, that though such an 
adoption is opposed to the Hindu senti- 
ment, it is not prohibited by law and 
cannot be treated as invalid. The result 
therefore is that this appeal must bo al- 
lowed and the plaintiff’s suit dismissed 
with costs throughout on her. 

Scott, C. J. — I concur. 

GP./r.K. Appeal allowed. 

(7) U899i 23 Bora.’ 250.’ 

A. I. R. 1919 Bombay 88 

Scott, C. J. and Shah, J. 

Dicarkadas Molilal and others — Defon- 
dants — Appellants. 

v. 

Bai Jekore — Plaintiff — Respondent. 

First Appeal No. 174 of 1916, Decided 
on 27th August 1918, from decision of 
Addl. First Class Sub-Judge, Ahmedabad, 
in Suit No. 1024 of 1913. 

Bombay Watan Act (5 of 1886), S. 2 — S. 2 
applies only to service inam — Grant for jivak 
badal i. e. free of service conditions — Daughter 
held entitled to her share. 

A dispute whether an hereditary cffice in the 
Panch Mahals was held on service tenure was 
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settled by Govornmeot. In Announcing tbe set* 
tlement the Government admitted that tbe grant 
had been made jivak badal, i. e. without tbe con* 
dition of service, and it was found that this 
announcement was made before the extension to 
the Panch ISfabals of the Watan Amendment Act 
5, of 1866. On the death of tbe last male holder 
his daughter filed tbe present suit for a declara* 
tioQ that she was entitled to a one* fourth share 
of her father's property. Her suit was decreed^ 
and the defendants appealed to tbe High Court 
contending that the property in suit was all 
watan property; 

Held: that the property in suit was not service 
inam to which alone the Watan Act applied and 
that therefore the plaintiff's suit had been rightly 
decreed. [P 62 C 1] 

Coyajee, Golculdas K. Prekh and 
N. Tliako7 — for Appellants. 

Jayakar and M. H. Mehta — for Bes- 
porident* 

Judgment. — This is a soit by the* 
plaintiff to obtain a declaration of bar 
right to one. fourth share in the property 
mentioned in the plaint which she alleges 
to be known as Vania Desai Vatan Pro- 
perty. It consists of two villages and 
part of two others, also pasaita lands and 
cash allowances. The plaintiff is the 
daughter of one Lallu Naranji who died 
in 1870 leaving a widow named Jadav 
who died on 8th January 1912. The 
plaintiff claims as a reversioner of Lallu 
Naranji. The family to which she belongs 
was entitled to inam lands and other 
property in the Panch Mahals. One 
branch of the fan)ily was entitled to pro- 
perty with which we are not concerned.. 
The other branch descended from one 
Valji Raghavji who is represented by 
Sunderji Valji and Kuvarji Valji, each of 
whom bad an eight annas share in the 
inam property of that branch. With 
Kuvarji*s share we are not concernedv 
Sunderji's eight annas shave descended in 
equal moieties bo Kasanji and Mulji. We 
are nob concerned with Kasanji's four 
annas share. Mulji had four sons: Baiji 
Jagubhai, Naranji and Bapuji. Bapuji 
married Deokuvar who represented tbe 
collateral branch of the inamdar familyr 
and Bapuji and his children have since 
then enjoyed the income of tbe inams ap- 
pertaining to that branch; and for tha 
purpose of this suit it; may be taken that 
Bapuji did not participate with his bro- 
thers in the enjoyment of the four aunas 
share descended from Mulji Sunderji. 
Mulji’s grandson Jadlmy Baiji having 
committed murder, his one- anna share waa 
assigned by the Government of tbe timo 
to his cousins Lalji Jagubhai and Naranji 
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Mulji. Thu3 Jagubhav and Naranji's 
families became entitled to ilul)i’s four 
annas in equal shares. Tho plaintifl 
claims not only a share of her father 
Lallu Naranji. but also a share of her 
father’s cousin Nandlnl Lalji, and thus 
makes up her claim to one-fourth of tho 
inam property held by Valji’s branch of 
the family. The chief defence is that tho 
plaintiff being a female is excluded by 
the provisions of Act 5 of 18B6 from 
participating in the inheritance, for the 
defendants contend that the property in 
suit is all watan property. The lirst im- 
portant question therefore is as to tho 
quality of the inam. Is it Jat inam or 
service inam; and secondly, if it be held 
not to be service inam, so that the plain- 
tiff is not barred by the provisions of the 
Act of 1886, is she entitled to anything 
more than the two-annas share of her 
father Lallu Naranji ? 

Altirough the inams are said to be 700 
years old no sanad or original grant is 
forthcoming. It is said that Ihere were 
original sanads but that they were des- 
troyed in a tire in Godhra. Whether that 
allegation is true or false there are no 
copies of any alleged sanads forthcoming 
until the year 1888. In tho year 1860 
the Panoh Mahals passed by treaty from 
the Maharaja Scindhia of Gwalior to the 
British Government; and Major Buckle 
representing the British Government was 
charged with tho duty of investigating 
the nature of the various holdings in tlie 
territory so ceded. Tho result of his 
investigation was embodied in a report to 
Government in which ho reported that 
the four villages in which the plaintiff 
claims to be entitled to share were held 
on service tenure. Government acted 
upon this report for a consideiable time. 
In 1872 they made rules for the settle- 
ment of alienated lands aud casli allow, 
ancos in the Panch Mahals: the following 
portions of the rules are relevant: 

"2. All lands hold by individuals as 
personal inams, without the condition of 
service, the estimated value of which has 
been allowed for in the exchange of ter- 
ritory with His Highness Scindhia shall 
be continued hereditarily to lineal male 
beirs in male descent of persons who 
were in possession at the time of the 
cessicn of the Panoh Mahals or of thos^ 
whose names are found entered in the ac- 
counts or in any authentic documents of 
His Highness Scindhia or in perpetuity 
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as heritable and transferable proj'erty on 
the imymonb of two annas <iuit rent 
levied in Gujarat under Act 7 of 
i). All lands not fulfilling the conditions 
laid down in Rr, 1 to 4 but claims to 
which may have been registered under 
the notification of 22nd December 18G5, 
may, unless tho claim appear to the set- 
tling ollicor to lie so entirely unfounded 
as to warrant resumption (in which case 
an appeal will lie as hereinafter jn-o- 
vided), be continued subject to the pay- 
ment of a quit rent of from one fourth 
to one-half of the survey assessment in 
perpetuity as endowment property in tho 
case of tho.se held in trust for religious or 
charitable institutions and as heritable 
and transferable property in the case of 
those held as personal inams. I’rovided 
that lands claimed by hereditary district 
and village oflicers on any other tlian 
service tenure shall he considered as hold 
on that tenure unless they are proved to 
be held on some other tenure to the 
satisfaction of the settling otlicer. N. B. 
The case of lands held by hereditary 
district onicers sliall be disposed of sepa- 
rately. N. B Allowances to heredi- 
tary district officers will be disposed of 
separately.” 

The family to which the parties to this 
suit belong were known as Vania Desais, 
tho term Desai implying a hereditary ser- 
vant of the pargana or district. The 
family were offered in settlement under 
tlie rules the option of paying four annas 
in tho rupee of assessment in lieu of ser- 
vice, that is Government offered "to re- 
lieve them of all liability to perform ser. 
vice and to resume Hh of their service al- 
lowances, land and cash, leaving them tho 
remaining 3. 4 ths as private property.” 
Tho Desais declined this offer, and on {itli 
May 1879 Government by a resolution 
declared that service had lieen exacted 
from the Desais in the past, and that 
(iovornment required them to perform in 
the future all the work of the katcheri. 
This resolution evoke 1 a petition from 
the Nagar and Bania Desais of Godhra on 
21st July 1879 in which they complained 
that the four-annas settlement which had 
been offered to them was too heavy, that 
their inams wore not held for service, 
and the only work that their ancestors 
had done in the past was occasionally to 
advise the Soiodbia'a Government, on 
which advice they received presents. In 
• reply to this petition Government by a 
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resolvition of llfcii Xovoinl.er 1S81 callerl 
iipori tho Dc'i'iis eirlier to accept; or defi- 
nicely to decline t'.io four-annas settle- 
niont. On 2:lr.l January 18S2 tho Nagar 
and ]>inia Desais again pvesontod a peti- 
tion to (xoverninont and contended that 
their inam was jat or personal inani, 
granted for maintonance (jivak badal) 
and not lield for service. 

A> a result of this petition Govern- 
Djcnt entirely altered its attitude towards 
tho Desais. In a resolution, dated 8th 
May 188J, it was announcod that the 
Govorninont leaving reviewed tl^e whole 
of the correspondence on tho subject of 
the vatan omoluroents of the Desais of 
Ciodhra was inclined to reconsidor the offer 
of a nonsorvjce settlement previously 
maae to tlieni. Oovorninent- understood 
that what tho Dosa.is asked for was a two- 
anna settlement of tho nine village {five 
being Nagar and four Bania Desai villages) 
which were granted to them jivak badal 
to be calculated and paid at once on the 
full assessment of the villages and that 
they assented to .a four annas settlement 
of their iiiiscellaaeous lands and cash al- 
lowances. Government observed that the 
title assorted to the nine villages hardly 
brougnt thoin under the class of heredi- 
tary inam, but on the other hand doubts 
entertained as to the nature of tho title 
might perhaps be admitted to be such as 
the summary settloment was intended 
to remove. Tho commissioner was di- 
rected to report after consultation with 
the Collectorthe detailed arrangements of 
settlement on tho terms which Govern- 
ment was willing to entertain. 

On 18th January 1888 a sanad was 
issued by Government to the Bania 
Desais in respect of the village of Sureli, 
which recited that the village had been 
found to be hold as personal inam with- 
out the condition of service, and that the 
holder of the village had with a view to 
its being continued as private property 
agreed to pay to Government a fixed quit 
rent at two annas in the rupee, and it 
w’as thereby declared that the village 
should be continued for ever by the Bri- 
tish Government as the private property 
of the person who should from time to 
time be its lawful holder on the condi- 
tions specified therein. On 17th March 


V. Bai Jekore 1919 

had been found to be held as personal 
inam without the condition of service. 

It was in other respects identical, 
mutatis mutandis, in term's with the 
surely sanad. Sanads are not forthcom- 
ing for the lands held by the Bania 
Desais in Padardi and Kasanpur. Why 
such sanads have not been produced has 
not been explained, but that there was a 
sanad for Padardi granted a little before 
the Sureli sanad appears from the Alie- 
nation Register for 1887-88 kept under 
the provisions of the rules under S. 214, 
Band Revenue Code. From that register 
(Col. 11) it appears that the inam lands in 
the villages of Padardi, Sureli and Viuzol 
were “permanently enfranchised as pri- 
vate property." "Under this comprehen- 
sive description the period of enjoyment 
wliieh has to be entered in Col. 11 is 
stated. It is true, as pointed out by the 
appellants’ counsel, that Col. 4 which is 
reserved for a description of the alienation 
has an entry of “watan inams" against 
Padardi, bub whatever may be the ground 
upon which this entry was made, it can- 
not affect the question now under consi- 
deration. for Col. 4 seems to us to 
be concerned witli the origin of the ces- 
sion and not %vith the term and nature of 
the present enjoyment for tho statement 
of wliich Col. 11 is provided. In the 
catalogue of inams for 188-1-85, Sureli 
was entered in the category of the ser- 
vants of the pargana. In the same cata- 
logue Vinzol in 1886-87 was entered 
under servants of the pargana and in the 
following year as watan inam. Padardi 
for the years 1884-85, 1885 86, 1886-87 
was entered under servants of the par- 
gana and in 1888 89 as permanent watan 
inam. These entries may have been in 
supposed compliance with the proviso 
to R. 5 of 1872. The pasaita lands are also 
specified in the Alienation Register under 
tho villages to w-hich they appertain and 
in each case Col. 11 describes them as 
“permanently enfranchised as private 
property." 

The village of Kasanpur is not men- 
tioned in the petition of the Desais to 
Government, but forms part of the plain- 
tiff's claim in this suit. On tho other hand 
the villages of Narsana and Dhandal- 
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^88 a banad was issued to the Bania •longing to the Bania Desais, bub they are 
Desais in respect of the village of Vinzol not included in this suit. Those villages 
purporting to be m accordance with the belonged to Kalianji's branch of the 
rules of 1872, reciting that the village family, and therefore Nandlal Laiji was 
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not interested in them. That is the ex- 
planation of their not being included in 
the suit. Kasanpuv was a village in whicli 
a four annas share belonged to the family 
for many years, and in 18S5.SG a further 
three annas were purchased by the Bania 
Desais. The village appears to stand on 
the same footing as regards the quality 
of its tenure as the other villages in ques- 
tion in the suit. For it is mentioned in 
tlie Alienation Register as “permanently 
enfranchised as private property" in the 
same way as the villages of Padardi, 
Sureli and Vinzol are mentioned, and the 
same register mentions in the column 
relating to sanads the date of the sanad 
issued in respect of Kasanpur, which in- 
dicates that the settlement of the tenure 
must ha^e been come to at the same 
time as the settlement relating to tlie 
other villages. 

The cash aliowauces undoubtedly fall 
under the category of desaigiri haks or 
cash aliowauces granted to persons hold- 
ing the title of Desai. It is not surpris- 
ing that whatever the settlement arrived 
at in 1888, they should be described as 
“emoluments of a watan” in the sanad 
of 6th April 1888 (Ex. 215), which recites 
that the holders of the watan therein, 
after set forth and held on service tenure 
had agreed to the annual deduction of 
four annas in the rupee on the cash emo- 
luments on condition of enjoying the 
remainder free from the obligation of 
service and the enjoyment of such 
remainder being guaranteed to them by 
sanad. The sanad then declares: 

“The emoluments of this watan ehall, as now 
conflimod, bo continued by the British Oov- 
etmeni Id perpetuity without demand of eorvice 
or any further deduction therefrom on that ac- 
count and without any objection or question on 
the part of Government as to title, whether it 
Bhall have accrued in virtue of inheritance, ad* 
option, transfer or otherwise.'* 

In the Register of Nemnuks or al- 
lowances, the holders of the allowances 
in question are described as watandars 
of the province and the natnre of their 
property “private property for ever sub- 
ject to four annas in the rupee." 

Tbe manner in which the settlement 
recorded in bhe’Govornment Resolution of 
1884 was worked out has now been stated. 
It was a settlement in perpetuity giving 
to the holders full and complete rights 
of ownership free from service and sub- 
ject only to the reserved quit rent or de- 
duction. In terms and in substance it 
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co!iferrod upon the Dosais tho whole of 
the inam property, suhjoot as aforesaid, 
as their private property for over with 
all incidents of inheritance and aliena- 
tion attaching to othor private property. 
The Government Resolution of 1884 was 
before bub the samids were granted after, 
the passing of the Panch Mahals Laws 
Act (Act 7 of isHo) and tho Watan Act 
Atnnndment .\cfc o of 1880. 

There can be no doubt that whatever 
construction may he placed lU'on certain 
provisions of tho Watan Act relied upon 
by the defendants, tho Crown Lands Act 
of 1895 compels us to construe the sanads 
of tho Sureli and Vinzol lands according 
to their tenor as confirming tho villages 
as tl)6 private property of the holders 
subject to payment of quit-rent; and 
whore this is the conclusion forced upon 
us by the only sanads of the lands in 
suit which liave been produced, it is 
ditlicult to como to a dill'oront conclusion 
as bo the naburo of the settlement in so 
far as it relates to the other villages re- 
ferred to in the Government Resolution 
of 1S.84 which records tlio fact of tlie 
settlement. Wo liava in this case to 
decide a dispute between tlie plaintilT 
and the defendants claiming as rever- 
sioners of Nandlal and Lallu a hencdcial 
interest in the inams and hales. Gov- 
ernment is not a party, and notliing we 
now say will alToct any contentions 
which may liere.after bo raised on behalf 
of Government. Without prejudice to 
any contention on tho part of Govern- 
ment, we are unable to come tuauy oblier 
conclusion with regard to Easanpur and 
the pasaita lands and the cash al- 
lowancos which were confirmed in per- 
petuity subject to quit rent or deluction 
of four annas in the rupee according to 
■the same settlement of 1885. At that 
settlement the Govornmont. contentiou 
was abandoned that the Desais held their 
villages otherwise than for their main- 
tenance without obligation of service, and 
having regard to the Desais' contention 
in their petitions of 1879 and 1882, the 
same result must have beoti arrived at 
with regard to the pasaita lands and cash 
allowances regarding which the quantum 
of quit rent or deduction was not in 
controversy. 

Tbe defendants take up an attitude 
directly opposed to that of their prede- 
cessors, the petitioning Desais, at a time 
when they successfully contended that 
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their inam lan.ls auJ haks were not 
hel.l for service hut were their private 
proi>erb\-. In order to defeat the plain- 
till tlie defendants rely upon the terms 
of the Waban Act as interpreted in Bai 
Jadhaw V. Narsilal (l), contendin^i that 
that decision shows that the property in 
suit IS and always has been held for 
service and must be so held for the 
future and tliab for that reason the plain* 
till as a female is debarred from inheri- 
tance by Act 5 of 1886. That decision 
however must not be applied to a state 
of facts different from those which were 
before tlie Court. The actual point de- 
cided is correctly stated in the first 
clause of the head note: “A watan in 
Guzorat does not cease to be watan pro- 
perty as defined by S. 4. Bombay Act 3 
of 1874, merely because a service com- 
mutation settlement has been effected. 
Such a settlement does not change the 
nature of the property simply because 
service is not demanded.” In 1868 the 
services attaclicd to a watan were dis- 
jicnsed with and a sanad was issued in 
tlie following terms; “The watan as now 
confirmed shall be continued without de- 
mand of so’^vice or any objection or ques- 
tion on the part of Government as to 
title to whomsoever shall from time to 
time 1)0 the lawful holder thereof but 
without atVecting the riglitsand interests 
of otlier parties.” There was no dispute 
as to existence of an hereditary office for 
whicli services had been exacted and the 
watan was confirmed and continued. 

The facts liere are entirely different. 

The existence at any time of an heredi- 
tary ollko held on seivico tenure was 
disputed and tlie Government by the 
resolution announcing the settlement 
admitted that tlie grants of the vil- 
lages had been made jivak badal, which- 
was the eoutention of bho Desais as to all 
the lands and the cash allowances The 
settlement was in fact arrived at before 
the extension to the Paneh Mahals of the 
provisions of the Watan Act, bub such 
settlements were confirmed by Cl. 2.S. 15 
of that Act, assuming that the Watan 
Act would apply, hold therefore 

|On tlie first question that the property in 
■ suit was not service inam to which the 
iWatan Act applies. 

G.P./r k. Appeal partly allowe d. 

The rest of llio judgment is not raate- 
nal to this report — 

(i) [IdOl] 25 Bom. 470. 
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Scott, C. J. and Haywakd, J. 

Hamchandra Sioaminaih Jortipiu — 
Appellant. 

V. 

^anubai RamdasGxijar — Respondent. 
Second Appeal No. 250 of 1917, De- 
cided on 8th April 1919, against decision 
of Dist. Judge, Bijapur, in Appeal No. 60 
of 1915. 

Hindu Law-Adoplion— Natural family— 
given in adoption cannot execute decree 
obtained by fajs natural father. 

A SOD given in adoption cannot, for any pur- 
pose, be regarded as having existed so as to 
acquire a vested interest in the property of his 
natural father. Where therefore the natural 
father obtains a decree and dies before Its execu- 
tion, such son must be treated as non-existent 
for the purpose of executing the decree. 

[P 03 C 1] 

Nilkanlh Atmaravi — for Appellant. 

G. S. Alulyaonkar — for RespoDdent. 
Judgment. — This is an application in 
which gives rise to a rather 
original position. It was presented by 
the decree-holder in a suit in which it 
had been decreed that tlie applicant 
iniglit open a new door in the southern 
wall of his house. The person against 
whom the decree was passed opposes the 
application on the ground that the appli* 
cant, liaving been given in adoption since 
the date of tlio decree, has no right to 
take out execution. The decree presum- 
ably was in respect of his natural father's 
house and for the benefit of that bouse. 

It was passed in 1908. The decreeAiolder 
was subsequently adopted, and after his 
adoption sought to execute the decree. 

It is contended that he by his adoption 
had lost his rights in his natural family* 
and the only person entitled to execute 
the decree was the person entitled to the 
bouse, and that person must be the heir 
of Narsidas, the natural father of the 
applicant. Now the applicant was adop- 
ted by his natural father's first cousin 
Bhagwandas. Therefore his relation to 
his natural father was no higher than 
that of Bhagwandas. Narsidas however 
had left a daughter who has a son, and 
the daughter's son is to be preferred to a 
first cousin in NVestern India* The only 
ground on which the applicant after 
his adoption could be entitled to execute 
the decree in respect of property inheri- 
ted from his natural father would be on 
the theory that he lived in his natural 
family until his adoption and then died, 
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having acquired a vested iuleresb des- 
csDilible to his heir. 

The daughter’s son of Narsidas would 
then be the sister's son of the applicant, 
and the son of Bhagwandas, i. e.. the ap- 
plicant himself, would be a preferential 
heir. Any such fiction however appears 
to be Untenable having regard to the 
definite pronouncement of the Privy 
Council in Nagindas Dhugivandas v. 
Bachoo Hurkissondas (l). At the close 
of the judgment is cited a passage from a 
judgment of ilitter, J., in which it is 
stated that the theory of adoption involves 
the principle of a complete severance of 
the child adopted from the family in 
which he is born, both in respect of the 
paternal and the maternal line, and his 
complete substitution into the adopter’s 
family as if he were born in it. Then 
the Privy Council observes tliat with 
that statement as to the Hindu law of 
adoption their Lordslups agree. The re- 
^sult is that the fiction goes the length of 
treating the adopted son as having been 
from big birth in the family of his adop- 
tive father, and therefore he cannot (or 
any purpose be regarded as having exis- 
ted so as to acquire a vested interest in 
the property of his natural father. The 
consequence is that he must be treated as 
non-existent for the purpose of tlie execu. 
tion of the decree, and the nearest heir 
of Narsidas will be the daughter's son. 
b'or these reasons the objection to tlio 
application appears to be a good one. 
We must set aside the decree of the 
District Court and dismiss the darkhast. 
As it is a very novel and toohnioal point, 
we think that each party should bear his 
own costs. 

G.P./R.K. Decree set aside. 

(1) A. I. 4i=4{r u^. 270=43 

I. A. 60=32 I. C. 403 (P.C.). 
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Heaton and Shah, JJ. 

Dinbai Jijibkoy Khambata In re 
Criminal Revn. Appln. No. 61 of 1919, 
Decided on 7th April 1919, against order 
of Resident Magistrate, First Class, 
Bsndra. 

Munieipaliiie, Act (3 of 
161 — Term “•uch Megietrete” in 
^b-S. 2 refers to inferior criminel Court— 
His orders can be revised by Migb Court — 
Criminal P. C. (5 of 1698), S. 439. 

The MagUtmto referred to as “soch Magistrate” 
la the latter part of Sub-S. (2), S. 101. Bombay 
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District Mnuicipalitlcs Act, is nu ioforior crimi- 
nal Court, and his orders arc liable to revision 
by tlio High Court. .>j 

Coyojee — for Ai»plicant. 

S. S. Patkii } — for the Crown. 

Shah. J. — In this case tlie Notified 
Area Committee for Andliori gave notice 
to the owner of a certain house to con- 
struct certain drainage worlv specified in 
the notice under the rules framed by the 
- Governor in Council under the Bombay 
District Municii'alities Acl. It is said 
that the owner failed to carryout the 
work, and that it was completed by the 
Notified Area Committee. An applica- 
tion to the Resident i^fagistrate of 
Bandra was made under S. 101 (2). Bom- 
bay District Municipalities .\ct, f«)r the 
recovery of the expanses incurreri by the 
Committee as provided by R. G2, Cl. (G), 
of the rules applicable to the Commitloe. 
The owner of the house pleaded in elTect 
that the Chairman of the Committee had 
substantially modified tbe terms of Iho 
notice, and that the work as suggested 
by him having been carried out, she was 
not liable for tbe expenses incurred by 
the Committee. The Magistrate flirccted 
the expenses to be recovered by distress. 
It is this order for distress that is now 
sought to be revised. 

The first question is whether this order 
is liable to revision by this Court. I 
think it is. The first part of sub-S. (2), 
S. 101 relates to prosecutions to 1)9 insti-' 
tutod before any Magistrate, and it is 
unquestionable that the power which the 
Magistrate exercises in respect of any' 
prosecution is a judicial power and anyi 
order made by him would be the order of: 
an inferior criminal Court liable to revi- 
sion by this Court. The power, which' 
he has to exercise under the latter part, 
of the subsection, is ordinarily of a 
ministerial nature. But this part of the 
subsection refers to such Magistrate as 
has been referred to in tbe first of the| 
subsection: and I do not see any good' 
reason to hold that “such Magistrate” is* 
not an inferior criminal Court, and that 
bis orders are not liable to revision. It 
may be that having regard to the nature 
of the enquiry that a Magistrate has to 
make, when an application is made to 
him for the recovery of fines or penalties 
or sums for compensation or for expenses, 
there would not bo any scope for revising 
his orders ordinarily. For instance 
where the fine or penalty or compensa- 
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tion is otherwise duly determined, he 
would not he concerned with the ques- 
tion of determining the amount. But 
there may he occasions when he may 
liave to determine the amount of comj'en- 
sation or expenses, where it is disputed, 
and the scope of the enquiry will neces- 
sarily depend upon the nature of the 
flcfonce jmt forward by the owner on an 
application under the latter part of sub- 
S. (2). But it is clear that the Magis- 
trate will have to make some enquiry in 
proper cases; and I see no reason to treat 
sueli an enquiry as purely ministerial, 
when the enquiry contemplated by the 
Magistrate in the formal part of the same 
svibseclion is purely judicial. This view 
is in consonance with the decision of this 
Court under S. B4 of the old District 
Munieijial Act (Bombay Act 6 of 1873), 
which corresponded in part to the pre- 
sent suh-S. (2). S. 161; see Municipality 
of Ahmedahad v. Jumma Punja (l) and 
Queen-J^vt press v. Nuthu (2). No doubt 
the wording of that section wasdifferent. 
But I do not think tliat the legislature 
meant to effect any change in this res- 
pect; and I gather that meaning from the 
circumstance that I'Oth these powers are 
referred to in one subsection, and that 
one of them is purely judicial. I’nless 
tho contrary meaning is clearly indicated, 

I think that it is reasonable to hold that 
no differential treatment is intended in 
respect of orders made by Magistrates 
under sub-S. (2). The decision in In re 
Dalsukhram Hurgovandas (3) relating to 
S. 86, Bombay District Municipalities 
Act, is an instance in point and is in no 
way inconsistent with the construction 
which I put upon sub-S. (2), S. 161. 

The next question is whether there is 
any ground to revise the order. If it 
were clear that the learned Magistrate 
made his order after making proper 
enquiry as to the merits of the conten- 
tion put forward by the owmer of the 
house, I would 'not interfere. But it is 
alleged in the petition that the order was 
made without making any enquiry as to 
the merits of the contention raised by 
the owner, and as it is not denied before 
us, I think under the circumstances it 
would be proper to direct the Magistrate 
to make a proper enquiry and to deter- 


(1) L1893] 17 Bojt. 73]. 

(2) U891] Eat. Unrep. Or. 0. 559. 
(8) L1907] 9 Bom. L. B. 1347. 
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mine whether the notice of the Notified 
Area Committee was in fact modified by 
the Chairman as alleged by the petitioner 
and whether he was competent to so 
modify it according to the rules. The 
learned Magistrate purports to find that 
the notice was neither modified nor can- 
celled. But it is not clear that it was 
the result of a proper enquiry on the 
merits. I would make the Buie absolute, 
'set aside the order for distress, and 
direct the Magistrate to dispose of the 
application for the recovery of expenses 
according to law. 

Heaton. J. — I agree to the proposed 
order. We have to find out tho meaning 
of Cl. (2), S! 161, Bombay Disarict Mu- 
nicipalities Act and it is a difficult task. 
If the words *‘and also all claims ... in 
this Act” were omitted, there would 
not be any great difficulty. The section 
would then provide for the trial of cer- 
tian matters by a Magistrate and for thb 
method of enforcing the fines and penal- 
ties inflicted by the Magistrate. Tho 
former would be a judicial, tho latter a 
ministerial, act, the former could be 
revised by this Court, and, as I think, 
not tire latter. The introduction of the 
words "and also all claims, etc.,” makes 
the real difficulty. The section in gene- 
ral however provides for (l) the arriving 
at a judicial decision ; and (2) the carry- 
ing out ministerially of that decision. 
Taking the general meaning, you cannot 
have the second without having the first. 
That meaning must also, I think, apply 
to the case of “claims to compensation or 
other expenses,” unless some cogent 
reason to the contrary is forthcoming, 
and I cannot find such reason. That 
being so, it follows that there must be a 
decision on the claim before the amount 
can be recovered and that decision must 
be a judicial decision. This may or may 
not be what was intended when the sec- 
tion was enacted. I decide that it is 
what was intended. If it is not, the 
legislature should make the matter clear. 

G.p./r.K. Rule made absolute. 
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Scott, C. J. and Haywabd, J. 
Kurvarhai and others — Appellants. 

V- 

Jamsedji Rustamji Daruvala ana 
others — Respondents. 

Second Appeal No. 1108 of 1916, De- 
cided on 15th January *1919, 



1919 Kurvabrai V. Jamsedji (Seofcb, 0. J.) Bombay 95 


(a) Eataments Act (1882), S. 15 — "Peace* 
able enjaymeni" explained. 

Peaceable enjoyment within ibe meaning of 
S. 15 means enjoyment without interruption oc 
opposition of the serviont owner sufTicteut to 
defeat the enjoy mont. (P 95 C 2] 

(b) Easements Act (1882). S. 15-^ Obstruc* 
tien*^Something must be done on servient 
tenement ilseif. 

Obstruction or opposition to the enjoyment of 
a right of easement must find e^pres^ion in some* 
thing done on the sorvient tenement it«elf. 

tP 95 C 2 P 9G 0 1] 

(c) Easements Act (1882), S. IS — Mere pro* 
test does not amount to interruption. 

Mere protest on the part of the sorviont owoor 
does not amount to lotcrruptioD. [P OG C ll 

H. V . Divatia — for Appellants. 

G. N. Thakore — for Respondents. 
Scott, C. J. — Thissuitwas filed bythe 
plaintiffs for a mandatory injunction de- 
tecting the defendants to remove the screen 
erected by them against cei'tain Jails and 
windows in the western wall of the 
plaintiff's house and to the west of the 
terrace on the second storey, and for 
a permanent injunction restraining them 
from obstructing the passage of light and 
air to the jails, windows and terrace in 
future. The lower Courts have held 
that the plaintiffs are entitled to a man. 
datory injunction for removing tlie screen 
• except as to the terrace, and that tlioy 
are not entitled toa permanent injuDction 
restraining the defendants from obstruct- 
ing the passage of light and air to the 
jalis and windows. The appeal has been 
preferred by the defendants against the 
mandatory injunction, and cross* objec- 
tions have been preferred by the plain- 
tiffs on the ground that a permanent 
injunotion should have been granted. The 
claim for permanent injunction has not 
been pressed, and is clearly untenable 
in the circumstances as they exist at 
at present. 

The only question remaining therefore 
is whether the defendants should suc- 
ceed in their appeal with regard to the 
mandatory injunction. The screen was 
erected more than 20 years after the 
jalis and windows came into existence 
and the access of light and air through 
the jalis and windows has been uninter- 
rupted, 80 far as physical interruption 
goes, for upwards of 20 years. The ease- 
ment therefore claimed by the plaintiff 
has prime facie been acquired. But it is 
argued that the access and use of light 
and air have not been “peaceably enjoyed'* 
according to the meanining of those 
words in 8. 15, > Easements Act. It is 


conton(le<1 tliab the enjoyment Ima not 
been peaceable as in 1895 and again in 
1911 notices were given objeoting to tlie 
inaintononce of tbe windows and jalis. 
It is contended by (bo learned pleader 
that according to tbe 1-mgliah authori- 
ties, it cannot be said that tboro has been 
peaceable enjoyment if thero has been 
protest and a passage from the judgment 
of Brown, J. in advising tbe House of 
Lords in Dalton v. Aiujus (Dwas referred 
to in whicli tho learned Judge threw 
out some suggestions as to tlio weiglit to 
he attributed to protest while an case- 
ment is in the course of acquisition. In 
the ruling judgments which are to bo 
found recorded in thatcaso, Brown, L.T.'s 
is the only judgment wliicl^ suggests tliat 
protests can have any ed'ect and Lind- 
loy, J. in advising tjie House said that lie 
could find no trace of any autlioriby in 
support of the provision that a |»rotest 
would 1)0 effective to prevent the acqui- 
sition of an easement. No support for 
the provision contended for is to bo found 
in the judgments of their Lordship.s of 
tlie House of Lords in that case. 

Then V. Briilman (2) was re> 

ferred to in which it was said that tho 
enjoyment would not be peaceable if a 
servient owner contested and endeavoured 
to interrupt the enjoyment. It is not 
merely contesting but it is contesting 
combined witli endeavours to iutorrupt 
which the Court thonglit might interfere 
with the acquisition of an easemont. In 
Eaton V. Swansea ^Valenool^^cs Com- 
pany (3) it was held that a conviction 
before a Magistrate not appealed against 
might be an acknowledgment that the 
occupation was not as of right lb is to 
he observed however that the Easements 
Act, S 15, where it deals with tbe ease- 
ment of light and air for a building, does 
not make eujoyment as of right one of tbe 
conditions for tho successful acquisition 
of such an easement. The learned pleader 
for the respondent has referred the Court 
to the Tagore Law Lectures delivered by 
Mr. Peacock (pp. 360 and 3Gl), who de- 
duces from the cases that“peaceablo en- 
joyment” means “enjoyment without in- 
terruption or opposition of the servient 
owner sufficient to defeat the enjoyment,” 
and again “that obstruction or opposi- 
tion to enjoymeub must .find expression in 

(1) Liasil 6 A. 0. 740. ' 

(2) [18781 11 Ob. D. (63. 

(8) [18613 17 Q. B. 267 
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'Soiiietliing done on the sorvieufc tenement 
br the legal proceedings.” Tlie vetoreoce 
to legal proceedings is no doubt a refev- 
enco to tl)e judgment in Eaton v. Sioan- 
sea Waterreorhs Covipany (2), to which 
T have already attended. It does not 
appear to me that the true effect of the 
authoritie-; can be put more concisely or 
accurately Ilian in the statement in 
|l‘oacocL-’s Lectures. I thereforeBnd that 
jthere has not been any interruption of 
|tho iieaceable enjoyment of tlie easement 
claimed during the 20 years necessary 
for its ac'juisition. 

Then it is argued that upon the find- 
ings of the Court as to the effects of the 
interference a mandatory injunction ought 
nob to have been granted. But the Court 
finds that tlie defendants have com- 
pletoly locked uji the jalis aud windows 
iu the western wall which are the only 
aiiertuves in tliat wall by erecting the 
screen close to the wall and have com- 
pletoly cut off plaintiffs from access of 
air from the west and as to the jalis on 
the first floor the light and air in the 
rooms are insufficient, and that is admit- 
ted by one of the defendants. Whether 
or nob plaintiffs could get on without 
access of light and air through the jalis 
and windows in the second and third 
storeys is a question which we have nob 
gob to decide but the defendants clearly 
cannot maintain their obstruction against 
the jalis and windows in the first floor. 
Tlioy must therefore take down the 
whole screen. For those reasons it ap- 
pears to me that the judgment appealed 
from was right and this appeal should 
he dismissed with costs. The cross. oh- 
joctions are also dismissed with costs. 
Hayward. J. — I concur. 

<t,p./r.k. Appeal dismissed. 
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Heaton and Shah. JJ. 

• lianikrishna Haribhaoo Vadke — Ac- 
cused — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Kevn. Appln. No. 1 of 1919, 
Decided on 26th March 1919, from order 
of Resident Magistrate, 1st Class, 
Bandra. 

Workman’s Breach of Contract Act ^13 
of 1859), S. 1 — Act does not apply to con- 
tract of service for years, advance being re- 
payable out of wages to be earned. 

The Workmau’s Breach of OoDtract Act re- 
lates to contracts in which workmen have 
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received advances of money on account of the 
work which they have contracted to perform 
and has no application to a contract of service 
lor a term of years accompanied with an ad- 
vance of meney which may be paid off from 
the wages the workman is to earn; as such a 
contract is not one made on account of the 
work which be has contracted to perform. 

tP 50 G 1] 

M. M. Kotasthane~!or Applicant, 

Koyajee and V. C. Kelkar— for the 
Crou’D. 

Heaton, J. — The main purpose of the 
contr.act is that the artificer sh.all work 
for ten j'ears for liis employer. One of 
its stated objects, and a most important 
one, is to prevent the artificer leaving 
his employer’s service during the period 
of ten ye.irs. I cannot believe that such 
contracts as this were ever intended to 
come under .Act 13 of 1859. To me the 
words taken with the declared object of 
the Act definitely suggest that they were 
nob. Therefore I think the Buie should 
be made absolute. 

Shah, J. — The question arising in 
this application is whether tlie contract 
between the parties falls within the per- 
viow of Act 13 of 1859. The applicant 
entered into a contract with his employer 
on 17th January 1917, whereby he 
agreed to serve for a period of ten ' years 
on a salary of Rs. 40 per mensem as an 
artisan and not to go olsewliera leaving 
his service. The employer purported to 
advance Rs. 28G; but it is found that 
Rs. 186 represented the previous ad- 
vances and that Rs. 100 only were ad- 
vanced in cash at tlie date of the con- 
tract. The advance is described as 
having been made in cash for the work 
to be done under the contract. The ap- 
plicant agreed to repay this sum of 
Rs. 286 by deducting Rs. 5 out of his 
salary every month. He agreed to pay 
off the advance in ten years. The con- 
tract contemplates further advances, and 
also provides that if any part of the sum 
advanced, or to be advanced, remains un- 
paid at the expiry of the ten years he 
will serve on the same terms till the 
whole amount is paid off. 

Taking the terms of the contract as a 
whole, it seems to me that the principal 
item is the undertaking on the part of 
the applicant to serve on a salary of 
Rs. 40 per mensem for ten years and 
that the advance is really a subordinate 
thing intended to secure as far as possible 
a due fulfilment of the contract of Service. 
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The sum of Hs. 186 advanood from time 
to time prior to the oontraot oanoot be 
treated as an advauoe of money on ao- 
count of the work to be performed under 
the oontraot. The remaining sum of 
Bs. lOO advanced in cash has no doubt 
some relation to the work under the 
oontraot. But in efTeot it is nothing 
more than a loan, whioh the workman 
is bound to pay in any event, and whioh 
the contract provides may be paid off at 
the rate of Rs. 5 per month. The Act of 
1899 relates to contracts in which work- 
men have received advances of money 
on account of the work whioh they have 
contracted to perform. I do not think 
that the advance in the present case 
fulfils that condition. I think that the 
present contract is in the main a con- 
tract of service for ten years, accom- 
panied with an advance of money which 
may bo paid off from the wages 
which the workman is to earn 
under the contract, but whioh can- 
not be said to have been made on account 
of the work which he has’ contracted to 
perform. In my opinion the Act does 
not apply to such a contract. I there- 
fore agree that the Rule should be made 
absolute and the order of the lower Court 
set aside. 

Q.p./r.k. Rule made absolute. 
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Heaton and Hayward, J.T. 

Gutam Mahomed Azam — Accused — Ap- 
plicant. 

V. 

Smpero?— Opposite Party. 

Criminal Revn. Appln. No, 248 of 1918, 
Decided on 1st October 1918, to revise 
■conviction and sentence passed by Chief 
Presidency Magistrate, Bombay. 

(•) Transfer of Property Act (4 of 1882), 
5. 108 Position of tenant holding over ie 
KCognized by law— Specific Relief Act (1877), 
S. 9. 

AtenBnt holdiog over has a posltioD recognized 
by the law and has a right to retain possesaion 
of the premises he occupies even against the 
landlord bimeelf until dispoBsessod in due course 
of law. [P 98 0 1] 

(b) Penal Code (45 of 1660). S. 339~Land- 
iord blocking pesaage of tenant holding over 
is guilty of offence of wrongful restrainte 

Where a landlord blocked up the entrance to a 
tenant’s rooms who was holding over and thus 
‘prevented him from entering the rooms: 

Held: tbat^the landlord was guilty of wrongful 
^restraint. IB 960 1 ] 


Straugman and Velinkar—fot Appli. 
cants 

Setalvad and N, K. Mehta for 0. N, 
Thakor — for Oomplainant. 

iS.S. Patkar, Govt. Pleader and E. F. 
Nicholson, Public Prosecutor — for the 
Crown. 

Heaton. J. — The accused, a landlord, 
has been found guilty of abetting the 
otVence of wrongful restraint in that lie 
caused the door of complainant’s room, 
wliioh opened outward, tcJ be blocked up. 
By so doing he prevented complainanb 
from entering his room by the ordinary 
door, that is ha prevented him from going 
in a direction in which it is said he had 
a right to go. If the facts and if the 
rights of the complainant ate as stated 
and imj)lied in this brief statetnent, then 
the conviction is correct. 

The case is not one of the kind that 
usually invites our considoiation ia re- 
vision. Tlie Magistrate was quite com- 
petent to ascertain the facts and to make 
the required inferences from them. I 
do nob propose therefore to say more on 
that aspect of the case. But owing to 
the circumstances that the accused is a 
Bombay landlord and the complainant 
had been one of his tenants and still re- 
mainod in occupation of one of the rooms 
in the landlord's premises the discussion 
has boached points of some general im- 
portance. As these points are relevant 
to the case something ought to be said 
about them. By 1st March at latest the 
complainant had ceased to be a real ten- 
ant of the accused and though he re« 
mained in occupation of the room he had 
formerly rented, the complainant did so 
against the wish of the landlord. He 
was what is termed a tenant bolding 
over. He was this peculiar product of 
the law of landlord and tenant on Isb 
May when he found himself barred from 
entering bis room by the usual way. 
Had he a right to enter the room by 
that way? If he bad, the conviction of 
the accused is correct; if he bad not, that 
coDviotion is bad. This therefore is the 
question to be solved. Had the case 
arisen in England, the answer would ap- 
parently be that the tenant bad not a * 
right to enter the room. That seems to 
me to follow from the case of Jones v. 
Foley {1). The law in this country is 
however different. It is true that the 
landlord was entitled to possession of the 
(1) LlSSl) 1 Q. a 780. 
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room; that the complainant! was not 
strictlyentitled to it; and that in occupy, 
ins? tho room he was not acting as of 
riglit, was indeed defying the legal rights 
of tlie landlord. How then can the 
complainant be said to have a right to 
enter the room when fundamentally, as 
hetween landlord and tenant he had not 
such a right ? Is it not equivalent to 
Baying that he has a right to do wrong ? 
This view of tjie case would have pre- 
vailed with me were it not for the 
curious, and it may be highly beneficial 
embollishiijent of tlio relations of land- 
lord and tenant introduced by S. 9, 
Specific Relief Act. Under that provi- 
sion of the law a tenant holding over, 
who is dispossessed by anyone other 
than liis landlord, can bring a summary 
auit and be restored to possession. That 
is natural enough, for whatever his im- 
mediate position the tenant acquired 
I»ossession legally and should not he dis- 
possessed with impunity by one who has 
no right whatever to iiosuession. But by 
|tbe case of liudrapj)a v. Naiasingrao (2) 
■the very simple position above desci-ibed 
has been imposed upon the landlord and 
tenant themselves, when the former dis- 
possesses his tenant holding over, other- 
wise than in due course of law. This 
shows that the tenant holding over has a 
position recognized by tho law and that 
he has a right to retain possession of the 
premises he occupies even against the 
landlord himself, until dispossessed in 
course of law. That being so the com- 
plainant, undoubtedly, had a right to 
enter the room. 

It was urged that in the Town and 
Island of Bombay the English law is in 
force unless modified by Acts ..of the 
Indian Legislature. Assuming this to be 
so yet the English law is in this matter 
modified or rather superseded by the 
Transfer of Property Act. S. 9, Specific 
Relief Act and other enactments. The 
modern law is not, as I think the English 
law modified merely in the sense that 
a single exception is grafted on to it. An 
Indian law is enacted and is so complete 
that for the basic principle of the law of 
landlord and tenant in India we must 
look to and see what is implied in the 
Indian Acts and not the English law. 
Undoubtedly therefore in my view of 
the case, the conviction is correct. The 
land lor d was h owever severely nrovok^d- 
( 2 ) [ 1905 ] 29 Bom. 213 . 
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his tenant was contumacious. So the 
penalty imposed was negligible to a roan 
in what we are informed is tho position 
of the accused. That was I think, right 
in this case. 

I would discharge the rule. 

Hayward, J.— I concur. I think it 
has been established that the complain- 
ant’s tenancy on monthly rent was ex- 
tended at most to tho end of February 
1918. Thereafter he was holding over 
and no more than a tenant at sufferance, 
liable for use and occupation of the room 
to his landlord, accused 1. It must also 
in my opinion, be held as established 
that the landlord, accused 1, did with a 
view to secure possession, direct the 
Mistry accused 2, to block up the door of 
the room in the course of the alterations 
ordered to be made to tho buildings to- 
wards the end of April 1918. The object 
was obviously to eject the tenant at 
sufferance and to put in the other tenant 
at a higher rout, the photographer, with- 
out having to have recourse to the un- 
certain process of an ejectment suit in 
face of the recently introduced Bombay 
Reut .Act 2 of 1918. 

Tlie question therefore for us to deoido 
is whether the action of aconsed 1, 
coupled with that cf accused 2, did or 
did not amount to restraining the tenant 
at sufferance from proceeding in a direc- 
tion in which he had a right to proceed 
within the meaning of Ss. 339 and 341. 
I. P. C. It has been argoed upon this- 
question that the tenant at sufferance 
was a mere trespasser and had' no right 
whatever to proceed to the room, and in 
support of this argument a case was 
quoted in which a landlady was held en- 
titled in somewhat similar circumstances 
in England to remove the roof of the 
house of her tenant, in the case of Jones 
V, Foley (l). It has also been pointed out 
that a landlord might in such oiroumstan* 
ces himself take possession of his pro- 
perty in England, provided he did not 
use force and so infringe the Statutes 
passed against forcible entry referred to 
in the note to para 1073, Vol. 18, Hals- 
bury's Laws of England. It has been 
urged that the same law has application 
in this country on the authority of the 
case of Bandu v. Naba (3), in which it 
was held that such dispossession by the 
owner was valid, though it was there 
si gnificantly added ’’subject to the provi- 
( 3 ) 11891 ] 15 Bom. 238 . 
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sions of S. 9, Specific Relief Act.” Refe- 
rence was also made to the case of 
Eantheppa Radai v. Sheshappa (4), 
where it was held that the possession of 
a tenant at sufferance was wronjiful with- 
in the meaning of the Indian Limitation 
Act. It was however argued in reply 
that the tenant at sufferance was nut a 
mere trespasser without any right what- 
ever to possession and it was pointed 
out that lie could bring a suit for posses- 
sion against any other person wlio was 
nothing more than a more trespasser even 
in England according to Cl. 2, Para 904, 
Vol. IB, Halsbury's Laws of England. 
It was admitted that a person who was 
notbiDg more than a mere trespasser 
could not even in this country sue to re- 
cover possession on being dispossessed 
under S, 9, Specibc Belief Act» according 
to the case of Amirudin v. Mahamad 
Jamal (5). But it was pointed out that 
a tenant at sufferance in this country 
was much more, because he could main- 
tain a suit for possession even against bis 
own landlord who had evicted him other- 
wise than in due course of law, that is 
to sayi otherwise than by recourse to the 
civil Courts according to the decision in 
Rndrapjya v. Narsingrao (2), decided 
with special reference to the provisions 
of S. 9, Specific Relief Act. It was ac- 
cordingly urged that the law obtaining 
under the Statutes against forcible entry 
in England was not the same as that 
resulting from these provisions of the 
Speoifio Relief Act in India. 

It seems to me that this reply has been 
well founded and that it would be im- 
possible to hold that the tenant at suffe- 
rance in this country has no light what- 
ever to proceed to his room and exercise 
other similar rights of possession, when 
such a person has been expressly given 
the right to protect bis possession even 
against his own landlord, according to 
the ruling of this Court, under the provi- 
sions of 8« 9* Speciffc Relief Act. It 
would appear that the tenant at suffer- 
anoo has been recognized to have these 
limited rights of possession in order to 
prevent the disorders which would other- 
wise arise from allowing people in this 
country to take the law into their own 
hands and endeavour to obtain possession 
even when lawfully doe to them, with- 
out having recourse to the civil Courts* 

( 4 ) L189S1 OT Boid . 898. 

(8) [18913 18 Bom. 086. 
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The provisions of S. 9, Specific RoHof 
Act, would appear to differ materially 
from the Statutes against forcible entry 
in England. It is not necessary and in- 
deed would nob 1*0 proper lioro to decide 
tlie substantial (jucstion between the 
parties, namely, whether a tenant at 
BulVerauce would or would not he a 
tenant witliin the meaning of S. 9, Bom- 
bay Rent Act 2 of 191^. That question 
and all other questions arising between 
them under the Rent Act would be 
matters properly for decision in regular 
proceedings in the civil Courts. Tlie be- 
haviour of the parties has no doubt been 
petty and entitles neilliar of thorn to 
much respect but it would nob in my 
opinion, bo right to treat as merely 
trivial, as urged on behalf of the accused 
deliberate endeavours to evade the special 
I>rovisiou for settling peaceably disputes 
between landlords and tenants laid down 
by law. It is on the contrary requisite 
to insist by inilietion of substantial 
punishment that landlords and tenants 
should not take the law into their own 
hands, but should proceed by regular 
process in the civil Courts as prescribed 
in this country by the Indian Legis- 
lature. 

G p./n.K. Rule discharged, 
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Scott, C. J. and TIaywakd, J. 

Bhikhabhai Muljibhai Pute/ “Plaintiff 
— Appellant. 

V. 

Panachand Odhavji Pa Defend ant 

— Respondent, 

Second Appeal No. 1105 of 1916, Deci- 
ded on 12bh February 1919, from decision 
of Joint Judge, Ahmedabad, in Appeal 
No. 215 of 1914. 

Transfer of Properly Acl (4 of 1882), S. 53 
^Fraudulent tranifer is wholly void end not 
only to extent of wont of consideration. 

Whore tbo infcrGDces deducible from the 
liaboi facts id relation to a convey anco or 
trsDsfer show that the transferor and trinsferco 
bad the- iDientioQ of defeating or delaying tho 
creditors of tbo transferor, the transaction must, 
at the option of tbo person defoatod or delayed, 
be treated as void in toto, and not merely void 
In 60 far as there is no consideration. 

[P 100 C 23 

G. N. Thakor — for Appellant. 

H. V. Divatia^ for Respondent. 

Scott, C. J. — Joitaram Chhagan and 

Magan Joitaram traded in grain and cloth 
in partnership from the year 1908 till 
April 1911, when Magan died and the 
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business of the firm came to ao end. 
Eight days after the death of his partner, 
namely, on 27th April 1911, Joitaram 
executed two registered documents by 
which lie purported to mortgage practi- 
cally the whole of his immovable pro- 
perty to the plaintiff for Rs. 5,000 or 
thereabouts. The property , which was 
his by right of ownership, was mortgaged 
for Rs. 4,000, and the property which he 
held as mortgagee was assigned to the 
plaintiff as security for Rs. 1,400. In 
June in the same year the defendant, 
a creditor of Joitaram, brought a suit 
against him and obtained a decree in exe- 
cution of w'hioh the properties mortgaged 
to the plaintiff were attached. The 
])laintiiT then applied that the properties 
should be sold subject to his lien, but bis 
application was rejected and the plaintiff 
has brought this suit for a declaration 
that the defendant is not entitled to at- 
tach the properties and bring them to 
sale. The defendant’s case is that the 
mortgage to the plaintiff was merely in- 
tended to defeat and delay the creditors 
of Joitaram, who was an insolvent at the 
time, and was not entered into in good 
faith for valuable consideration. On be- 
half of the plaintiff it is alleged that the 
consideration for the transaction was an 
already existing debt in respect of four 
loans, previously made by the plaintiff to 
Joitaram of Rs. 2,000, 1,200. 1,300 and 
1,000, amounting in all to Rs. 5,500. 

The findings of the lower Courts estab- 
lish that this case of four existing loans 
as a consideration for the mortgage tran- 
saction is entirely false, and that the only 
sum for which the plaintiff wasacreiitor 
of Joitaram at the time was possibly 
Rs. 1,300. bub more probably Rs. 1,000. 
The value of the properties mortgaged, 
apart from those of which Joitaram was 
the mortgagee, was about Rs. 4,000 and 
in this appeal we are only concerned with 
that mortgage for Rs. 4,000. The finding 
of the lower appellate Court is that : 

*'it is, to say the least of it, very doubtful, 
whether the transaction was intended to be a 
genuine mortgage at all. It purported to be a 
mortgage with possessioo. but the plaintiff never 
got possession, and though Joitaram executed 
some ront*notes in bis favour, be never paid any 
rent. The expianationa given of this ate very 
unconvincing. If this was a real mortgage, *aad 
not a sham, one cannot understand why the 
plaintiff took no stops to exercise his rights under 
it and insist on the payment of rent.*' 

The learned Judge also holds that con- 
sidering the circumstances in which the 
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transaction took place, good faith on the 
plaintiff’s part is out of the Question. 
The inevitable conclusion appears to be 
that the plaintiff and Joitaram were in 
collusion in framing a mortgage deed upon 
a false consideration of Rs 4,000, whereas 
the only sum owing did not exceed 
Rs. 1,300, and considering the hnancial 
condition of Joitaram one must conclude 
that the parties were in collusion for the 
purpose of screening Joitaram’s property 
from his creditors. 

The only question which gives rise to 
any diflSculty is whether the plaintiff is 
entitled to a declaration that he has a 
lien to the extent of the debt existing at 
the time of the mortgage. The case must 
be decided aocording to the provisions of 
S. 53, T. P. Act, for although there has 
been no suit to avoid the mortgage, the 
action of the defendant is tantamount to 
an avoidance if he has the right to avoid 
it as a creditordefeated or delayed. S. 53, 
so far as is material, provides that every 
transfer of immovable property, made 
with intent to defeat or delay the credi- 
tors of the transferor, is voidable at the 
option of any person so defeated or de- 
layed, but nothing in the section shall 
impair the rights of any transferee in 
good faith for valuable consideration. 
There can he no doubt that the mortgage 
is a transfer of immovable property, and 
that the plaintiff is a transferee, and 
upon the findings of fact there can be no 
doubt that the plaintiff is not a transferee 
in good faith. Therefore the conoluding 
words of the section do not apply to his 
case. The inferences deduoible from the 
established facts show that both the 
transferor and the transferee had the in- 
tention of defeating or delaying the credi- 
tors of the transferor, and under those 
circumstances it appears to us that the 
document must, at the option of the per- 
son defeated or delayed, be treated as 
void in toto, and not merely as void in so 
far as there is no consideration. 

In May, on Fraudulent and Voluntary 
Dispositions of Property, Edn. 3, p 63, 
it is stated, as the result of the English 
authorities, that a fraudulent intention, 
to which the ' purchaser was a party, 
will override all inquiry into the con- 
sideration, and among the cases cited 
in support of that proposition is Ex parte 
Chaplin In re Sinclair (l), where a 
transfer was stated to be for a oonsidera- 
(1) (18841 26 Ob. D. 319, 
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tioQ whioh was entiroly false, although 
there was some consideration proceeding 
from the transferee, and Fry, L. J., held 
that the whole deed was void under the 
statute of Elizabeth. Similarly inUakim 
Laly. Mooshahar Sahu (2) Mookerjoe, J.. 
states, after an exhaustive discussion of 
the authorities, that a conveyance or 
transEer, whether founded oa a valuable 
or adequate consideration or not, it en- 
tered into by the parties thereto with 
the intent to hinder, delay, or defraud 
creditors, is void as to them. It has been 
contended on behalf of the appellant that 
the judgment in Hakim Lai v. Moosha- 
har Sahu (2) is inconsistent with that in 
Rajani Kumar Das$ y. Oaur Kishore 
Skaha (3). In the latter case however 
at p. 1057, we find the following passage: 

"It has not beon ebown by any evidence* which 
may bo said to be cogent, that the transaction o! 
mortgage between the plaintiils and the Deb 
defeedaots was entirely frauduleat, or for a 
grossly inadequate consideration and was inten* 
ded only to defeat or delay the reali/atioo of the 
dues of the Dass defendants. If the considers* 
tloQS, for the mortgage (we use the plural num- 
ber to include the two difterent sums — Rs. 4,B53 
and Re. 8,647— which make up Rs. 8,600) could 
not be separated from oaoh other, there would be 
good grounds for holding that the transfer evi- 
denced by the deed was fraudulent. In that 
case the failure of consideration to the extent of 
Re. d,6l7, taken with the other proved facte, 
would lead to a reasonable conclusion that the 
mortgagees intended to help the mortgagors to 
defeat the realization of the debt covered by the 
hatohitta in favour of the Dass defendants. Such 
oooduot on the part of the mortgagees and mort- 
gagors would lead to tbo inforeuce that they were 
acting in collusion." 

Tlien further 'on the Court indicates 
with regard to the Bs. 3,6 17, as to the 
reality of which as part of the considers, 
ticn there was some doubt t 
"it might .... be that the plaiDtiffs had a bona 
flde intention of advancing the additional sum 
for enabling the mortgagors to carry on their 
business, that they put od payment until the 
money was needed or until registration of the 
deed, but that as the Dass defend sots either 
commenced their suit, or were about to do so 
for a larger sam than Rs. 8,647, the plaintiff 
withheld payment of the additionai sum. They 
might not have had any soch intention as would 
invalidate the instrument under 8. 63, T. P. 
Act. Their moral turpitude in making a false 
case afterwards in the present proceedings would 
not be BufUcient to deprive them of thetr legal 
rights, though a falso case might reflect discredit 
on the original transaction." 

It .appears from this that the judges in 
that case did not in any way dissent from 
the law as laid down in the earlier 

(9) U9071 84 Cal. 990. 

(8) (.1908] 85 Oal. 1061. 


volumo. Being of opinion then that bho 
consideration seated in the mortgage deed 
must in the ciroumstanoes of the case he 
treated as one and indivisible, we are oE 
opinion that the plaintilT's case must fail. 
We tlioroforo affirm the docroo and dis- 
miss blie appeal with costs. 

G.P./u.K. Decree affirmed. 

A. 1. R. 1919 Bombay 101 

Heaton and II ay ward, JT. 
Balkrishna Motiram Qiijat — Defen- 
dant — Appellant. 

V. 

Shri Uttar Narayandev — Plaintiff — 
Respondent. 

Second Appeal No. 449 of 1917, De- 
cided on 11th November 1918, from de- 
cision of Dist. Judge, Thana, in Appeal 
No. 32 of 1916. 

Hindu Law* -Adoption— Grant by adoptive 
father in favour of charity even with conser^t 
of natural father is not valid and is not bind- 
ing on adopted son. 

An agreement entered into at the lime of adop- 
tion between the adoptive father and the oatu- 
ral father of the adoplee for reasonable provision 
for the widow of the adopter ought to be upheld 
as valid according to general cuHom modifying 
the strict terms of the Hindu law. But there 
can bo no general extension of tbo modification 
so as to include reservatioDS in favour of chari- 
ties and religious endowments. The burden of 
establishing any such extension would lie upon 
the person seeking to prove such modidcations 
of the strict rules of Hindu law. LP 103 0 2] 
Where therefore on the occasion of an adop- 
tion the adoptive father with the cansont of the 
natural father of the adoptee made a grant of 
an annuity in favour of a temple : 

Held : that the grant was invalid and was not 
binding upon the adopted son. (P 103 C 2] 

P. B. Shingne — for Appellant. 

A. (?. De^ai for 7. A/. Kamat for 
Respondent 

Hayward, J.““Tho plaintiff, a mana- 
ger of a tomplo. sued to recover Rs. 20 a 
year due for three years on a grant for 
providing lights in the temple under a 
document termed a vyavasthapatra exe- 
cuted by the deceased Motilal. The de- 
fendant pleaded that the grant was in- 
valid owing to his adoption at the time 
of tho execution of the vyavasthapatra 
by the deceased Motilal. The Subordi- 
nate Judge held at the trial that the 
grant was not invalid as the adopted 
son^s natural father had consented to it 
at the time of the execution of the 
vyavasthapatra by the deceased Motilal. 
This decision was affirmed on first appeal 
by the District Judge, and the matter 
has now been brought for final decision 
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m second appeal to this Court. It is 
adniittO'] that tho cast^ concerns ances* 
tral property and that the natural father 
did consent on liehalf of his son to this 
Rrant towards lighting the temple as thus 
doscrihed in the vyavasthapatra : 

‘I have become old and I have been ill (or 
many a duy. .\ccording to the wavs of this 
mortal world there j? no saying when death will 
come .... I cntcrtaiiilns a desire to take a boy in 
sid^*“tion and with a view that my Hnoaze 
should coutiDUO aud after my death my funeral 
and other death ceremonies should be t>erfor- 
.... 1 have this day taken Dababhai's sou 
^all(vbhclas in adoption. Therefore .... I execute 
this deed of m.anagemeat regarding tho manner 
in which tho management should take place 
after my death .... I will maintain mv adopted 
son BalkrishDa during mv lifetime and after my 
demise my brother Bababhai Yithaldas should 
m untaiu him. And for that purpose he should 
got (every year) annually one hundred rupees 
(100), and the m^nacemcat of the estate should 
be carried on on behalf of tho boy till ho attains 
the age of 21 years b}' Bababhai .... Out of the 
yield of the next three years* income after keep* 
ing aside Rs. 100 for tho maintenance of tbo 
long lived Balkrisbna, the balance (so romainiDg) 
should bo expended every year to ward' perfor- 
ming permanently the following charitable deeds 
• . . . For ihe purpose of lighting lamps in the 
temple oi Shri Uttar Narayan situate at Alibag 
Rs. 20 should bo paid every year .... 
The sum mentioned above that is indicated 
to be expended towards performing the charit- 
able deed Is to be expended after three years' 
income will have accumulated and the charit* 
able deeds should be performed out of tbo in- 
terest over that sum (so accumulated) .... 
The religious (charitable) deeds ’referred to above 
should be permanently carried on after my 
demise . . . .^And this religious charitable deed is 
an hereditary one to be performed from generation 
to generation from son to grandson after my de- 
mise .... On my estate there is a charge created 
for the sums to bo expended on the charitable 
deeds.” 

It appears to me that the intention was 
tliat the grant should be paid out of the 
interest to he received on three years' 
accumulation of the income of the estate 
after the death .of Motilal, The doou. 
ment was. it is true, styled vayavastha- 
patra and not a mrutyupatra. but it 
must, in my opinion, be taken to have 
been, upon a true interpretation of its 
terms, a will, as it was intended to take 
effect after the death of Motilal. 

It has not been denied that an aliena- 
tion would have been good if made before 
the adoption by Motilal who was the sole 
survivor of the joint Hindu family. But 
it has *been argued that this particular 
grant was invalid notwithbtaodiog the 
consent of the natural father, as it was 
to take effect subsequently after the 
death of the testator Motilal. It appears 


that the authorities are bv no means 
clear as to the effect of such agreements 
entered into at the time of the adoption 
on behalf of a son by the natural father. 
It was at one time sought to uphold such 
agreements as binding contracts as in the 
cases of reservations for widows in Vina^ 
yak Narain Jog v. Goviyidrao Chifita- 
man Jog (l), Chiko liaghunath Raja- 
diksh V. Ja72aki (2), Laksami v. Subra- 
man fa (3) and 'Sarayana%ami v. Rama- 
sami (4). But these decisions were not 
.followed in a similar case of Jagannatha 
V. Papamma (5), relying upon certain 
remarks by the Privy Council. It was 
stated that such agreements would not 
be void and might be ratified subsequently 
by the son in tho case of Ramasami 
Aiyan v. Vc7ikata Ramaiyaii (6) and 
doubts as to their validity were expressed 
in the case of Bhaiya Rahidat Singh v. 
Indar Ewiwar (7) by the Privy Council. 

On the other hand the reservation of 
rights for the widow was held valid by 
custom modifying Hindu law in the 
case of Ravji Vinayakrav Jaggannath 
Shankarsetl v. LaksHmibai (8) and again 
gifts to daughters were held valid though 
the ratio decidendi was not clearly ex- 
pressed in the case of Basava v. hingan^ 
gauda (9). An agreement however by 
the natural father for a gift being made 
to the brother's widow was held invalid 
in the case of Venkappa v. Fakir, 
gowda (10). The decision appears to have 
proceeded on the reasoning in Ravji 
Vinayakrav's case (8) aM the ratio deci- 
dendi would appear therefore to have 
been that such an arrangement was not 
in accordance with any custom modify- 
ing Hindu law. There was another* case 
quoted before us which was not however 
exactly in point, in which an agreement 
made by the adopted son himself who 
was a major was held binding as a family 
arrangement. The case is Kashibai 
Ra^nchandra Ghatge v. Tatya Genu 
Pawar (11). It would appear that that 
case also was decided, in view of the re- 

(1) [18691 6 B. H. 0. R. A. 0. J. 224. 

(2) L1B741 11 B. H. C. R, 199. 

S (l8S9l 12 Mad. 490. 

[18911 14 Mad. 172. 

(5) [1893] 16 Mad. 400. 

(6) [1878-801 2 Mad. 91=6 1. A. 196 (P. C.). 

(7) [18891 16 Cal. 656=16 I. A, 63 (P. C.). 

(8) [18871 11 Bom. 881. 

(9) [1895] 19 Bom. 428. 

(10) [1906] 8 Bom. L, B. 846. 

(11) [19161 40 Bom. 668=36 I. 0. 646. 
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ference to a fain ily arranReinont as a 
matter entirely of Hindu law. A clear 
statement of the objections to supporting 
such agreements as contracts was made 
in the referring judgment of Suhrah- 
mania Aiyar, Offg. C. J., in Visalakshi 
Avimal V. Sivararnicn (12). Tho matter 
was expressed by Benson. J., in the final 
judgment (p. 586) thus after reciting tlie 
various decisions by Hindu Judges: 

tbiuk that great weight must be attached 
to the docifiious of such men on a question like 
tho proi^ent, which I regard as ooo of Hindu law 
modified by Hiodu custom and usage developed 
ia accordance with tho conceptions of the pro* 
seat time. It is to be observed that there is no 
tost of Hindu law which either recogoi^see or 
prohibits such an agreemcDt as the present being 
entered into, and it is certain « as remarked by 
West and Bubler’s /Hindu Law, Edo. 3, p. 1106, 
that in actual practice ‘fair arrangements for 
the proUetion of the widow's iutecest during 
her life are commonly made» and are always 
supported by the authority of the caste." 

And again at p. 687: 

"I cannot but think that this principle ought 
to guide the Courts in considering whether 
agreements like the one under consideration can 
he upheld or not. If the stipulations are an* 
reasonable, such as giving to the widosv an abso* 
lute power of disposition over the property, they 
should be rejected as ultra vires of the father; if 
reasonable, such as only to define and limit the 
son's enjoyment of tho property, they should be 
upheld ... If the agreement is such as to be in* 
consistent with tho fundamoiital idea under- 
lying adoption and the purpose for which it is 
sanctioned by Hiodu law, as, for Instance. If it 
deprived the adopted son of all rights to the 
property of the adoptive father and so left him 
without any means of performing the uecessary 
religious ofiices towards the manes of bis adop- 
tive father and his ancestors, it may well be that 
tho Courts would regard the condition as essen- 
tially repugnant to Hindu law and would refuse 
to uphold it. But it would seem that a fair and 
reasonable dUposittoo of the property is not es- 
sentially repugnant to Hindu law/* 

The reservation in favour of the widow 
upon these principles was held binding 
according to Hindu law by the Full 
Bench. The statement of Suhrahmania 
Aiyar, J., was quoted with approval in 
the referring judgment of Beaman, J.. in 
the case of Vyasaoharya v.V enkubai (13). 
It was decided there in the final judg- 
ment that the reservation in favour of 
the daughter was invalid, relying upon 
tho decision in Venkappa v. Fakir- 
gowda (10). The general question re- 
ferred was not decided by the Full Bench, 
but the reasoning proceeded (t>. 262 of 
I. L. ii. 37 Bom.) upon the rules of 
Hindu law. 

ua) U9041 a7"Slad. 617 (F. B.). 

<18) UOiai 81 Bom. 361=17 1. 0. 741 (F. B.). 
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It would appear to have boon ostah 
lished by those decisions that agreements 
for reasonable provision for widows 
ought to lie upheld as valid according to 
general custom modifying the strict terms 
of Hindu law. But no authorities have 
been ciuoted before us in favour of any 
other (lersons in siicli connexion or in' 
support of a general extension of tlie| 
modification so as to include, as here 
claimed, reservations in favour of chari- 
ties and religious endowments. The 
burden of establishingany such extension 
would Ho upon the por-on seeking to 
prove such modifications of the strict 
rules of Hindu law. That burden 
has here not been discharged. No evi- 
dence whatever was adduced to show 
that reservations in favour of religious 
endowments have by custom been recog- 
nized as appropriate on sucli occasions 
and no texts have been quotetl to jirovo 
that they would bo permissible on such 
occasions under the strict rules of Hindu 
law. 

We ought tiierefore in my opinion, 
to decline to recognize the extension 
claimed and we ought to hold that the 
grant in favour of the temple was invalid 
as not having been recognized by custom 
to be appropriate at the time of adoption 
or binding upon the adopted son in modi- 
fication of the strict rules of Hindu law. 
The appeal ought therefore, in ray opi- 
nion, to be allowed and the suit dismissed 
ith costs throughout. 

Heaton, J. — I concur. 

O.P./r.k. Appeal alloioed. 
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Heaton and Haywaud, JJ. 

Woman Dinkar Kelkar and another—" 
Accused — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeals Nos. 36 and 37 of 
1918, Decided on 3rd July 1918, from 
convictions and sentences passed by Ses- 
sions Judge, Satara. 

Criminal P. C. (5 of 1898), S. 476— Forgery 
of kebuliyat filed by inemder in memlet' 
der's Court detected in eppeel — Explanation 
called and Diclrict Magiatrate referred for 
aaaialance of police — Sanction to proaecute 
granted — Inamdar end mamlatdar both con* 
victed in Seaaion* — On appeal it was held that 
the whole ease ia to be referred to nearest 
Magistrate — Subsequent clause refers to 
offenders then known — Criminality of^offon- 
der even if known in subsequent inquiry not 
injjmain ’proceedings' does not prevent bis 
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prosecution being sanctioned — Delay should 
be a voided' ' It does not mean that in<)uiry 
must be made during judicial proceeding or 
immediately after — Reference to District 
Magistrate for police help not in judicial 
capacity held did not oust jurisdiction. 

A cjt>e canio bi*fore an Assistant Collector on 
apt’cal against the decision of the Revenue Court 
of a mamlatdar : the Assistant Collector being 
suspicions that a forged kabuUyat had been used 
by the plaintifT, an iuamdar, called on himforan 
cxi'lanation which he received along with a re- 
port by the niainlatdar. The Assistant Collector 
then applied for the -assistance of the Criminal- 
Investigation Department from the District 
Magistrate^ and a full report was submitted to 
him by the Deputy Superintendent of Police, 
lie thou referred the matt(>r for inquiry to .the 
nearest Fiist Class ^^agislrate, which resulted in 
both thoinamdat and the mamlatdar being com- 
mitted to tho Court of Session where they were 
convicted, the former under Ss. 200, 471,219 and 
100, Penal Codoi and the latter under Ss. 4C0 
and 219 of the Code. On appeal to the High 
Court it was objected : (a) that even if the 
otTcuce WAS brought under notice in the judicial 
proceedings of the Assistant Collector as regards 
the inamdar, it was not so brought to notice as 
regards the mamlatdar; (b) that the whole of the 
preliminary inquiry should have heeu made by 
the Assistant Collector who, after bis reference 
to the District Magistrate, was functus ofheio 
and consequently his order under 8- 476* Crimi- 
nal P. C., was without juriedietioo, (c) that there 
was dolay In proceeding under S. 475 and the 
delay was fatal : 

Held \ (l) that under S. 47C, it was the case 
which was to bo scot for inquiry to the nearest 
Magistrate and not necessarily all the olTcnders 
who might be concirned in the commission of 
the o/lence. tho subsequent clause of tho section 
referring only to such oiToDder or offenders as 
might at that time bo known and be within the 
grasp of the inquiring olBcer; (2) that the refer- 
ence to the District Magistrate did not deprive 
the Assistant Collector of jurisdiction, as the re- 
ference was made merely to that officer as the 
executive controller of the police and not to him 
in bis judicial ca[»ucity as tho District Magistrate; 

(9) that although it was expedient that speedy 
action should be taken, there was nothing in 
the section itself or in the reasons for its enact- 
ment to hold that officers acting under it wore 
bound to make their inquiry in the actual course 
of tho judicial proceeding, or so shortly there- 
after as to make it a contioiiaace of those pro- 
ceedings the section was enacted not with the 
intGotion of protecting offenders against public 
justice from prosecutions by the Courts, but to 
facilitate, wborever and whenever those offencss 
might come to notice, such prosecutions by 
Courts. LP 106 C 1, 2 ; P 106 C 1] 

Binning and N. V .Gokhale — for Mam- 
latdar. 

O. S. Rao — for Inamdar, 

Veliyikar and S. S. Patkar^ Qovt. 
Pleader — for the Crown. 

Hayward, J. — These are two appeals 
against convictions recorded at a trial 
with assessors by the Sessions Judge of 
iSatara. One appellant is the Inamdar 


of Pafcan. The other appellant was the 
Mamlatdar of Patan. The inamdar has 
been convicted of having brought a false 
claim for rent against his tenants, certain 
Chanibhars, in the Revenue Court of the 
mamlatdar. He has also been convicted 
of having used as genuine a kabuliyat 
which had been altered by forgery for 
the purpose of establishing his claim 
against those Chambars in the proceed- 
ings in the Revenue Court. He has also 
been convicted of having abetted a cor- 
rupt judgment which had been passed 
against those Chambbars by the appellant 
mamlatdar in that Court. The convic- 
tions were concurred in by both the as- 
sessors and he was sentenced to concur* 
rent sentences, which had the practical 
effect of sen ling him to prison for five 
years* rigorous im prisonment under 
Ss. 209, 471. 219 and 109, I. P. C. The 
appellant mamlatdar has been convicted 
of forgery in that be altered the state* 
ment as made by the appellant inamdar 
on the first hearing of the revenue case 
for the purpose of supporting the claim 
based on the forged kabuliyat. He has 
also beeoQ convicted of having delivered 
a corrupt judgment against the Cham* 
bbars in those proceedings in his Reve- 
nue Court. These convictions were con- 
curred in by both the assessors and he 
was sentenced to concurrent sentences, 
^^hich had the practical effect of sending 
him to rigorous imprisonment for five 
years under Ss. 466 and 219, I. P. C. 

The appellants raised a preliminary 
objection to the trial which was however 
overruled by the Sessions Judge. They 
have repeated that objection here. Their 
objection is based on these facts. The 
offences which have been the subject of 
trial arose, as has already been indicated 
out of judicial proceedings in the Reve- 
nue Court of the mamlatdar. There was 
an appeal from that decision on 8th 
March 1916 to the Assistant Collector 
and the decision was, owing to suspicions 
raised in his mind by the condition of 
the forged kabuliyat, reversed by him on 
18bh July 1916 as the appellate Revenue 
Court. The Assistant Collector inconse- 
quence of the suspicions so raised pro- 
ceeded, on 2Stb July 1916, to call for the 
explanation of the appellant inamdar,. 
and, accordingly, on lOtb October 1916, a 
report on the matter was submitted to* 
him by the appellant mamlatdar. The 
Assistant Collector appears, after consi^ 



1919 Waman Dinkak v. Emperor (Haywavd, J.) Bombay 105 

deration of the explanation and the re- wards in the courso, not ol fne ju.licial 
port, to have considered the matter seri- proceedings in the rovonuo matter, hub 
ous and demanding further and closer in- in the courso of the preliminary inquiry 
quiry. Ho accordingly on 7th March into the suspected criminal offence. 

1917, applied for ‘the assistance of the Nor does there seem to mo to ho any 
Criminal Investigation Department from more substance in the second argument 
the District Magistrate. This assistance that the whole inquiry should liavo been 
was granted and on 2nd July 1917 a full made by the Assistant Collector. It is 
report was submitted to him by the to be observed that the proliniinary in- 
Deputy Superintendent of Police. After quiry to be made is only sucli inquiry as 
considering all the matters before him he may be necessary, and it cannot ho denied 
then passed an order referring the matter in this case that some inquiry at least 
for inquiry to the nearest First Class was made by the Assistant Collector him- 
Magistrate under S. 476, Criminal P. G. self. It does not therefore appear to me 
The result was that the appellants were to be a defect which could deprive him of 
committed to take their trial before the the jurisdiction that he took the iirecau- 
Sessions Court of Satara. tion of making a more careful and deli- 

Tbe appellants upon these facts urged berate inquiry with the assistance of tho 
in support of their objection that even if Criminal Investigation Department It 
the offence was brought under notice in seems to me that that was all he did and 
the judicial proceeding of the Assistant that his reference to the District ^lagis- 
CoUector as regards the appellant inam- trate was merely to that oHicor as the 
dar, it was not brought to notice as executive controllerof tho ]iolice and nob 
regards the appellant mamlatdar. It _to him in his judicial capacity as the Dis- 
has further been urged that the whole brict Magistrate. It is difQcult in any 
of the preliminary inquiry ought to case to see how the reference to tlie Dis- 
have been made by the Assistant Col- tricb Magistrate could have deprived tho 
lector and that he was functus officio Assistant Collector of jurisdiction under 
after having made his reference to tho S. 476, Criminal P. C. 

District Magistrate and had no longer any With regard to the third argument as 
jurisdiction to passan order under 8. 476, to delay it has 6rsb to be observed that 
Criminal P. G. It has also been urged there was. as a matter of fact, no undue 
that there was delay in proceeding under or unreasonable delay. The Assistant 
that section anl that that delay was Collector’s decision in tlie revenue pro- 
fatal to his jurisdiction in accordance ceedings was passed on 18th July 1916 
with certain rulings which have been and he took action within ten days on 
quoted before us of the Madras and Cal- 28th July 1916. The rest of the time 
cutta High Courts. It seems to me how- was occupied in the preliminary inquiry 
ever that there is no substance in any of and it cannot, in my opinion, be said to 
these arguments. It is to be noticed with be unreasonable looking to the compli. 
regard to the drst argument that what is cated nature of the case wliich he had 
provided for is that after making prelimi- before him. But this third argument is 
nary inquiry into any offence brought to supported by authority, and that autho- 
notice, the case may be sent for inquiry riby requires respectful consideration. It 
to the nearest Magistrate of the First has been held in the case-of Rahimadulld 
Claes, that is to say, it is the case which Sahib v. Emperor (1) that it is essential 
is to be sent and not necessarily all the to the jurisdiction conferred by the sec- 
offenders who may be concerned in the tion that the order should ho made either 
commission of tho offence. The subse-- at the end of the judicial proceedings or 
quenb clause providing the sending of the shortly thereafter that it may reasonably 
offender in custody is permissive and be said tliat the order is part of those 
would appear to me to refer only to such proceedings. It was apparently foU that 
offender or offenders as might at that the last sentence required some modifica- 
tiroe be known and be within the grasp tion to make it clear, and it was accord- 
of the inquiring officer. It seems to me, ingly held in tho later case of Aiyakannu. 
therefore that no solid objection can be Pillai v. Emperor (2) that the power 
taken to the jurisdiction on the ground conferred by the section ought to be exer- 
that the criminality of the appellant (i) ii908j 8i Maa. i4o"(P.~bT^ 
mamlatdar was only discovered after- (2) 11909] 32 Mad. 49—1 1. O. 597 (F.B.). 
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ciscfl either in the course of the judicial 
proceeding? or at conclusion or so 

shortly tberoafior as to make it really 
1 ho continuation of those judicial pro* 
coedings. 

rhe*<e two decisions were decisions by 
the Tull Bench l)ut wore not unanimous. 
They were however followed by the Cal- 
cuUa Iligli Court in the case of De(fH 
Sniffh V, Kmperor (3), in which it was 
liehl tliat the )>ower conferred by the 
section ought to be exercised imniediatelv 
after conclusion of tlie trial. It was fol- 
lowed again in anotlior case by the CaU 
cutta High Court ia the case of Duhcidur 
V. RradatuHah Mallik (i), in which it 
was laid down that action must bo prompt 
^^poditious in order to be within tlie 
jurisdiction conferred by the section. On 
the other liand there are some obiter 
dicta of Chandavarkar, J., to the con- 
trary in the case of In te Uakshmidas 
Ijntji (o) and those dicta were followed 
by the Sessions Judge. It seems to me, 
with every respect to the contrary decu 
sioDS of the majority of the learned Judges 
of the Madras and Calcutta High Courts, 
that the dicta of Ohandavarkar, J., in 
tills matter are correct and that to hold 
otlierwise would he to read into the sec- 
tion words of limitation which liave not 
been placed tliere by the legislature. It 
is no doubt expedient that action under 
that section should betaken with as much 
promptitude as possible. But there does 
not appear to me to be anything in the 
wording of the section or in the reasons 
for its enactment to hold that onicers 
lading under it are bound to make their 
inquiry either in the actual course of the 
judicial proceedings or so shortly there- 
after as Co make it really a continuation 
of those proceedings. The section appears 
to have been enacted, not with tlie inten- 
tion of protecting oft'enders against pub- 
lic justice from prosecutions by the 
Courts, but on the contrary to facilitate, 
wherever and wlienever those otfences 
might come to notice, such prosecutions 
by the Courts. (After discussing evi- 
dence his Lordship observed as follows): 

It seems to me for these reasons that 
the appeals of both the inamdar and the 
marnlatdar ought, on the charges so far 
discussed, bo be dismissed and the convic- 


(8) [1907) 34 Cal. 551 (F.B.). 

<4) [lOlO] 37 Cal. 642=6 I. 0. 801 (P.B.). 
<5) [1908] 32 Bom. 184. 


tions and sentences condrraed. But there 
w^ere other charges against them in res- 
pect of another tenant named Dnyanu 
Gopal. The appellant inamdar was ac- 
quitted of having made a false claim 
against this tenant Dnyanu Gopil but 
convicted of having abetted a corrupt 
judgmoob against him by the appellant 
mamlatdar. The appellant mamlatdar 
'vag convicted of forgery in altering the 
statement of tliis tenant Dnyanu Gopal 
and of having delivered a corrupt judg- 
ment against him in tlie mamlatdar's Re- 
venue Court. The assessors concurred in 
the acquittal and in the convictions but 
were divided in opinion as to the forgery 
of tlie statement of Dnyanu Gopat. The 
acquittal was accepted and sentences con- 
current with the vest of the sentences 
were recorded in respect of the convic- 
tions by the Sessions Judge. But it is 
difficult, in view of acquittal of the ap- 
pellant Inamdar of having made a false 
claim against this tenant Dnyanu Gopal, 
to support Ills conviction for abetting a 
corrupt judgment against this tenant by 
the appellant Mamlatdar. It is similarly 
dilUcuIt to support the convictions of 
forgery in respect of the statement of this 
tenant Dyoanu Gopal and of having deli- 
vered a corrupt judgment against liim re- 
corded against the appellant mamlatdar. 
It seems to me therefore that the convic- 
tions on these charges ought to be re- 
versed in the case both of the appellant 
inamdar and the appellant mamlatdar. 

HoAtoiij J.““I should like to add one 
word about the legal point which was 
argued. I make it vary brief, because I 
am glad to think that legislation will 
shortly wipe out the present Ss. 195 and 
476, Criminal P. C., and in so doing will 
abrogate the medley of conflictirig deci- 
sions which we have on those sections. I 
cannot, after giving the matter my best 
consideration, hold that S. 476 limits 
the jurisdiction of a Court in the manner 
suggested in the Madras and Calcutta 
oases. There is no limitation of jurisdic- 
tion in the words of the section. The 
limitation is to be found, if it is found at 
all, by implication. Arguments as to im- 
plication in a case of this kind are always 
such that some will appeal to one mind, 
some bo another. I confess that T my- 
self see more force in the view taken by 
the two Judges of this Court who have 
expressed bhemsslves than by the Judges 
of the Calcutta and Madras High Courts. 
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Then as to the word ** ofTance in. 

S. 476. 0{ course where you have an 

offence you inusb have an olTendor, 
though you may not know who the 
offender is. But it seems to me that the 
section not only intends to, but ex- 
pressly worded so that it may confer on 
a Court a power to inquire into a case 
and to take action, whoever may prove to 
be the offender, although months or even 
years may elapse before it becomes known 
with any degree of certainty who the 
offenders are. I agree to the order pro- 
posed by my learned brother. 

G.P./r.K. Order accordinfjhj. 
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Scott, C. J. and Shah, J. 

Basappa RevanshidappOf — Defendant 
— Appellant. 

V. 

Shidramappa Bevanshidappa Dkan- 
shell — Plaintiff — Respondent. 

First Appeal No. 307 of 1916, Decided 
on 10th October 1918, from decision of 
First Class Sub-Judge, Sholapur, in Suit 
No. 1175 of 1914. 

(a) Hindu AdopIton^Senior widow 

hos preferential right to odopt *— No tpeciol 
authority from husband or hi# tapinda# is 
necessary as in cate of junior widow. 

Under the Hindu law, ai recognised in the 
Bombay Ptcdldency, the senior widow of deceased 
Hindu, that Is the widow married first, has a pre- 
fcroDtial right to adopt. She does not require 
any special authority fcora lier husband or from 
ber husband's sapindas, but the junior widow, 
unless tlio adoption by her is consented toby the 
cider widow, does require a special authority from 
her husband. IP 107 C 21 

(b) Majority Act (1875), S. 2 (a) — Minor 
arriving at age of discretion is competent to 
make adoption by virtue of S. 2 (a) ^ Hindu 
Law, Adoption. 

By virtue of 8. 2 (a). Majority Act a minor 
who has arrived at the age of discretion is com* 
petent to make up adoption. 

A Hindu widow, about fifteen years of age, 
who had been married for two years and had 
been living with her husband, made an adoption. 

Held: that she must be deemed to have at* 
talned suOiciant maturity of understanding to 
comprehend the nature of the act and that the 
adoption was therefore not invalid. tP 110 0 2] 

Coyajee and N. V. Gokhale — for Ap- 
pellaDt. 

Jayakar and P. V, Kane — for Respon* 
dent. 

Scott, C. J. — Bevanshidappa died on 
22Dd February 1911 leaving two widowa 
Basava and Gaurava. Basava waa the 
first married and on the evidence had 
attained puberty soon after the marriage 
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of Gaurava to her husband. Gaurava was 
married hv mohtar marriage, being al- 
ready a widow, whoroas Basava was mar- 
ried by lagan according to bho aiiprovcd 
form. Tho deceased left property worth 
about Rs. 15,000. The pbintilV claims 
as a son adopted to tho doceasod Revan - 
shidapi^a by his second widow Gaurava 
on 6th November 1911. Defondaot 1 
was adopted hv Basava in *luly 1012. 
According to the recogni/od law in thisi 
Presidency tho senior widow, that is thej 
widow married first, lias a preferential 
right to adapt. In this Prosidenev she 
does not require any special authority 
from her husband or from her husl)and*si 
sapindas, hut the junior widow, unless 
the adoption by her is consented to h\ 
the elder widow, does require a spccialj 
authority from her husband. Tho earJ 
liest statement of the law that we can 
find relating to this Presidency is in 
Steele on Daw and Custom of Hindu 

Castes p. 48, where ho says: 

**If there be two widows, they ou^tit to adopt 
by mutual conseut; otherwise tho elder should 
have the preference io point of right. It is iu* 
ferred that the younger may adopt by order of 
the elder, not without it." 

The meaning of the word “elder * in 
this passage in Steele is not “elder in 
years' necessarily, but “older in niarriel 
life' so far as the deceased is concerned. 
On p. 31 the follovving passage occurs as 
to precedence among wives: 

"Of several wive^, being of the Brahman caste, 
the one 6r<t married cojoya the precedence; if 
they are of difTr*rcnt castC'^. the Brabmanco i% 
considered the eider. Tbo elder wife Kits by her 
husband at marriages and other religious ccro* 
monies, is bead ot the family, and entitled to 
adopt a SOD on her husband's death without 
sous." 

Yajnavalkya's text (verse No. 84 in 
Achara Adhyva) and Vijnanesvara’s com- 
mentary thereon make it clear that tlie 
senior wife is entitled to perform all reli- 
gious acts io preforODoe to the junior 
wives. The seniority there.,. referred bo 
is nob the seniority of age but seniority 
in marriage : see Srisa Chandra Yidyar- 
nava's Traoslatioo of tho Mitakshara, 
Achara Adhyaya, recently published by 
the Panini Office at Allahabad, p. 177. 
The plaintiff's cose therefore rests upon 
an alleged special authority given by 
Bevanshidappa to Ganrava. It is said 
that an hour or two before his death 
Revansbidappa executed a will in which 
ho gave special authority to Gaurava to 
adopt. The will is alleged to have been 
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executed under the following circum- 
stances: The younger brother of Revan- 
shidaj>im died of {)lagu6 on 18th Febru- 
ary 1911, and on the 2oth Revanshidappa 
liiinself was attacked. He was then only 
twenty years of age. Basava, his senior 
widow, was in the house. Gaurava, the 
junior widow, was at Gadag from which 
place she was summoned by wire. Revan- 
shidappa's grandfather's sister’s son who 
is defendant 3. Shidappa, stood to Revan- 
shidappa in loco parentis, having been ap- 
pointed guardian of his property in 1903 
or 1904 by order of the District Court in 
Sliolapur. Shidappa was living in Shola- 
pur close to the house of Revanshidappa, 
and he was with him at the time of his 
illness and death, Revanshidappadied at 
11 a. rn. on Wednesday the 22nd, The 
plaintiff’s case is that he was treated for 
plague by a Hakim Imam Saheb; that he 
told Shidappa to call his clerk Ramaya 
in order that a will might he written, 
and that between 9 and 11 a. m. on that 
day a will was dictated by the deceased 
to Ramaya and was executed by him in 
the presence of several persons, and was 
attested inter alia by Shidappa. Two of 
the other attesting witnesses are said to 
liave been Khan Baliadur Pir Saheb and 
one Baslingappa. Shidappa entirely de- 
nies the story. Gaurava and her father 
who is said to have been present, affirm 
it. The onus of proof is upon the plain- 
tiff. First as to the probability of the 
story. The attack of plague from which 
Revanshidappa was suffering was a very 
violent one. He died within two days 
of the attack. The report on the bubonic 
plague published in 1897 remarks that 

''tho usual course of fatal attack is four to five 
days. Ddlirium and obscuration of the mental 
faculties are almost invariably met at some 
period iu this disease, altbougb mild cases are 
met with which never become delirious or show 
mental confusion. Tbo character and amount of 
delirium vary greatly, and present no relation to 
the severity ofirbo attack. Of 100 consecutive 
cases mental aberration or delirium was present 
in 74 at some period. The patient is apathetic, 
hesitating, stupid, and bis mental faculties blun* 
ted and confused whilst be appears irritable and 
docs not like to be disturbed. Delirium appears 
early, often at the very begiDDingof the disease, 
and IS most marked at night throughout. Some* 
times patients appear wakeful and delirious by 
night and stupid, drowsy and comatose by day. 
If the patient is about to recover delirium 
ceases.'* 

There is evidence that on Tuesday 
Revanshidappa spoke coherently but 
afterwards became unconscious and to- 


wards nightfall he began to talk, as the 
vernacular record shows, **ghabrya ghab- 
rya, that is either in a frightened man- 
ner or in a confused manner. At 9 o’clock 
on Wednesday he must obviously have 
been at the point of death. Yet it is 
stated that he dictated a will (not a long 
one it is true) and sat up of his own ac- 
cord on the bed after it had been dictated 
and signed it. That appears to us to be 
extremely unlikely. The senior widow 
Basava was present all the time and de- 
nies that any will was made. The junior 
widosv who adopted the plaintiff says 
that a will was made containing an autho- 
rity to adopt in her favour, and she is 
supported by her father, obviously an in- 
terested witness. Of the witnesses who* 
can be called prima facie disinterested 
there are Pir Saheb and Baslingappa. 
Now Pir Saheb will not go so far as to 
say that an authority to adopt was given 
to Gaurava, He does say that the decea- 
sed made a will on the Wednesday morn- 
ing and that it contained an authority to 
adopt, but he cannot say in favour of 
which widow the authority was given. 

Baslingappa is a witness whose evidence 
must be regarded with the greatest sus- 
picion. He was the person whoideatffed. 
Gaurava before the Registrar as the 
executant ol the adoption deed executed 
on 6th November 1911, He must there- 
fore have been* particularly well known 
to Gaurava, and Gaurava within a very 
few days of the execution of that deed 
instituted criminal proceedings against 
Shidappa charging him with the conceal- 
ment of Bevanshidappa’s will, and as is 
usual, she handed to the Court a list of 
her witnessess in support of her case. 
That list did not contain the name of 
Baslingappa. At a later stage however 
she informed the Court that the witnesses 
she had proposed to call had turned hos- 
tile, and she therefore proposed to call 
other persons in support of her case. 
Among those other persons was Baslin- 
gappa. It seems inci*edible that if Baslin- 
gappa had really been present at the time 
of the execution of a will by Revanshid- 
appa, the execution of which was denied 
by Shidappa, and in respect of which 
criminal proceedings were instituted 
against Shidapi)a, Baslingappa’s name 
should not have been prominently pub 
forsvard at the outset of the proceedings 
as a witness in support of the complain- 
ant s case. It became necessary at a late 
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stage that further support for her case 
should be forthcoming because Pir Saheb 
proved to be, from the complainant’s 
point of view, a very unsatisfactory wib- 
uess since he was not prepared to say 
that there had been any testamentary 
authority to adopt conferred upon the 
complainant. Therefore a fresh support 
was introduced, and this fresh support 
was Baslingappa. He is a witness who 
is prepared to go as far as the plaintiff 
requires, for not only does he testify to 
the malcing of the will and the conferring 
of authority to adopt upon Gaurava, but 
he alone of all the witnesses supports 
Gaurava in the assertion that for several 
months before her adoption of the plain* 
tiff Shidappa was pressing her to adopt 
his nephew. That is a story which, it 
may be said incidentally, it is very diffi- 
cult to accept, for this reason that the 
nephew was the only son of Shidappa’s 
brother and would presumably inherit 
both to Shidappa and bis father, and it 
is not disputed that Shidappaiwas a man 
in welUto-do circumstances of life doing 
business as a trader in Sholapur. People 
are not ordinarily disposed to give only 
sons in adoption, and there does nob seem 
to have been in this case the inducement 
of any considerable property which would 
induce these two welUto-do brothers to 
consent to the transfer of the only male 
descendant into another family. 

The evidence of Pir Saheb is open to 
considerable suspicion. The learned 
Judge who heard him in the trial Court 
speaks of him as a very half hearted lake- 
warm and unwilling witness showing 
proclivities in favour of the defence. 
Defendant 3, Shidappa denies that Pir 
Saheb was present at all, and if we come 
to probabilities there does not seem any 
reason why Pir Saheb should have con- 
sented to go into theroomof Lingayat who 
was dying of a virulent attack of ’plague 
in order to be able to give evidence as to 
the execution of a will. The improbabu 
lity is emphasized when we notice that 
Pir Ssheb himself observes that he did 
not stay until the end of the proceedings 
in connexion with the execution of the 
will because he was anxious to get away. 
It is clear that we do not know the whole 
truth about Fir Saheb and why he gave 
the evidence be did. He does not bow.» 
sver in any way help the plaintiff's case 
for we cannot say that he supports the 
story of an authority conferred upon 
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Gaurava, Another difficulty in tho proof 
attempted by the plaintiff arises in con’ 
nexion witli tho Imam Saheb or flakiin 
who is said to have atbondol Hevanshi- 
dappa. Ho is nob oallod and no evidence 
has been given bo show that ho could not 
have been called. 

Eamaya the alleged writer of tlio will 
is dead. But it is to be observed that 
his death occurrel a tnonbh or two before 
Gaurava determined to institute criminal 
proceedings against Sbi<lappa oliarging 
him with conceahnent of tho will. 

Much reliance has been placed on be- 
half of the plaintiff upoM a post card 
dated 29bh April 1911 addressed by 
Shidappa to Gaurava’s father at Gadag, 
because it contains a reference to taking 
a boy in adoption. Bub when the po^t 
card is road as a whole the reference is 
of a very equivocal character, and by no 
means goes bo support the plaintiff's case 
rather than that of the defoDdant. Tho 
reason of writing the post card was that 
Gaurava’s father had written to sav that 
he was coming alone from Gadag. 
Shidappa said: 

**Do not come alone, all tlic people roimd our 
house arc come^ back and are living io peace. 
Among them our house only id still vacant and 
people are mneb grieved to see it, and the 
time of taking a boy in adoption is drawing near 
the Panehas and the Na^tr are very much 
pressing. You should therefore bring with you 
Oaurava without fail.** 

Now Gaurava was nineteen years of age. 
Basava, who was living with her parents 
at Valsang, both of them having left 
Sholapur on account of plague, was only 
thirteen or fourteen and she could not 
return alone to open her husband's house* 
If however Gaurava returned there would 
be no difficulty io Basava returning also, 
and we find that Gaurava did return in 
May, probably in consequence of the post 
card, with her father, and a short time 
afterwards Basava came also from 
Valsang. The reference to the adoption 
appears to be thrown in merely as an 
extra inducement to Gaurava's father to 
fill up the bouse. The Panehas referred 
to are probably the Panch of the Linga- 
yat community, and the reference to the 
Nazir is no doubt to the Nazir of the 
Sholapur District Court who was charged 
with the care of minors’ estates, Shidappa 
himself being the actual guardian appoin- 
ted by the Court of the property of the 
deceased Bevanshidappa. It is natural 
enough that both the Panch and the 
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Nazir shouM ask Slu<iappa whether a boy 
was not jioirifi to he a loptoJ, and that is, 
as it seems to us. a natural and sulljcient 
explanation of the passage in the post 
card witli reference to adoption. 

'Vhci next document of importance in 
the criso is a notice published by Shidappa 
in a Sholapur newspaper at the time 
when ho was leaving for Bijapiir on a 
few days* visit. In that notico which is 
addressed to Gaurava ho states tliat he 
has heird that she is about to make an 
adoption and warns her not to do it as 
she is not authorized. On the very next 
day an answer appoarel in the Sliolai>ur 
paper, obviously tlie work of sorno lawyer, 
in whidn Gaurava asserted the case which 
is now put forward on behalf of the 
plaintitl, namely of the execution of a 
will and cliarging Shidappa with its 
possossion. ShiJappaon liis roriirn from 
Bijapur in tsvo or three days went ofi* <ab 
once to Gulhurga where was living the 
boy who is now defendant 1, and who 
was adopted in July 1912 by Basava. 
On his return ho was arrested on the 
criminal charge, and the proceedings 
under that charge dragged on for several 
months. The ^Iagist^abe eventually dis- 
charged the accused, and an application 
in revision to tlie Sessions Judge was 
dismissed. 

Thereafter this suit was instituted. 
The learned Judge in the trial Court has 
come to the conclusion that the plaintift‘ 
has established his case. It does not 
appear to us however that he has kept 
before him the point of crucial impor- 
tance that the onus is oq the plaintiff, 
and that if the plaintiff does not prove 
clearly and conclusively a special autho- 
rity to adopt conferred upon Gaurava, 
he has no title to the property in suit. 
The learned Judge recognises that Pir 
Saheb is an unsatisfactory witness, bat 
he does not appear to recognise that Pir 
Saheb has never gone so far to say that 
there was any authority given to Gaurava 
to the exclusion of Basava and although 
lie recognises the difficulty of accepting 
Baslingapiu's evidence in consequence of 
the manner in which he was brought 
forward as a witness at a late stage in 
the criminal proceedings, he appears to 
give fullest credence to bis evidence. 

We are also unable to agree with the 
learned Judge as to the construction to be 
put upon the post card. Ex. 95, which, 
as already pointed oftt, has by no means 


any conclusive weight in favour of the 
plaintiff. Upon the evidence we are 
unable to accept the finding of the learne l 
Judge. We cannot hold that the plaintiff 
has discharged the onus which is upon 
him, and has made out a case which 
would have the effect of disinheriting 
Basava or any son whom she might adopt. 
This brings me to the finding of the 
learned Judge upon the question whether 
defendant 1 lias been validly adopted in 
law. He holds that he has not been 
validly adopted on the ground that 
Basava at her age was incapable of select- 
ing defendant 1, and that he had nob been 
selectol by Bavansludappa himself. The 
law upon this point is stated by 
Bauerjoe J. in Mondakini Dasi v. 
Adindth Dey (1). He observes: 

“Tho Majority Act (0 of 1875) provides 
that Dotliini; contained in that Act shall affect 
tbo c.ipacity of a person to act in matters relat* 
ini' ti adaption. It has beau decided by tbi:^ 
Court in tbo case of R^jendro Naray'^n Lcthorcc 
V. Sxroda Soonduree Dahee (12) that a miaor 
who h.as arrived at tbe age of discretion is 
competeot to give permission to adopt, and this 
decision has been approved by tbe Privy Council 
in J umoon'i Dds^y^ v. Bamasoondari Dassyc(3)* 
What is meant by tbe age of discretiDO in tbosoj 
cases is not clearly stated, nor is there anything; 
to show that at the date of the adoption in 
question Biraj Mobini had not attained sufficient 
maturity of understanding to comprehend the 
nature of the act. It should also be borne in 
mind that in this case tbo authority to adopt 
was given by a person of full a|e, and the 
validity of the adoption is questioned on the 
ground that tbe person who exercised thatautho* 
rity was a minor. Upon this point there is a 
case given in Macnaghten's Precedents of Hindu 
Law {Ch. G, case 5) in which the Pandit's opinion 
was to tbe effeot that the nonage of tbe widow is 
no obstacle to an adoption by her.’* 

Similarly iu the present case there is 
nothing to show that at the date of the 
adoption in July 1912 Basava had not 
attained sufficient maturity of under- 
standing to comprehend the nature of 
the act. In fact she was about fifteen^ 
years of age, and there is no reason to' 
presume that a Hindu girl of that age' 
who has been married for two years orj 
move, living with her husband, does not 
realise what is meant by taking a son in 
adoption. We therefore cannot accept^ 
the finding of the learned Judge as to the 
adoption of defendant 1. Tbe result is 
that the decree must be reversed and 

(1) [I'^Sl] 18 Cal. 60. 

(2) [18711 15 W. R. 548. 

(8) [1875-76] 1 Cal. 289=8 I. A. 72 (P. OJ- 
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the plaiabifi’s suit dismissevl with costa 
throughout. 

Shah, J. — I concur. 

G.P./r.K. Setii dismisaeJ. 
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Ueaton and Shah. JJ. 
Ramnarayan Amarchand and uwofher 
— Accused — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 53 ol 1919. Deci- 
ded on 25th February 1919, from convic- 
tions and sentences passed by First Class 
Magistrate, Poona. 

Crimtnftl P. C. (1S98). Ss. 235 and 239 — 
Chftrgeft in respect of items in two bolonce 
sheets of company-— Joint trial of these 
charges held illegal — They could not be perl 
of same transaction. 

Accused*, who wore the a gouts, Secretaries 
and Treasurers of a Company, were convicted 
upon charges of (1) chc.'itlng and criminal mis- 
appropriation in relation to the ba1anoo*sheet of 
the Company for 1912, inasmuch in that sheet 
a profit was shown, which they had taken, 
whereas the Company had not earned a profit; 
and (2) wilfully making a false balanco sheet of 
the Company for 1918. The accused were tried 
jointly on five charges, four of which related to 
the balance-sheet of 1912 and one to the balance- 
sheet of 1913. In the trial Court it was objec- 
ted on behalf of the accused that there could 
not be a joint trial of the charges relating to the 
two balance* sheets, but the objection was dis- 
allowed on the ground that the offences relating 
to these balance-sheets formed part of the same 
transaction. On appeal to the High Court : 

Meld ; that the trial was illegal and the cou- 
victions could not be maintained. The diflerent 
acts attributed to the accused in respect of the 
two balance-sheets did not form part of the same 
transaction within the meaning of Ss. 235 and 
2S9. and the joinder of the charges, was contrary 
to the provisions of the Code. (.P 1I2 C 2] 

Coyajee, G. N. Thakor, Veli7ikar and 
L. J. Aple — for Appellants. 

Strangma^i, Ranganekar and S. S. 
Patkar — for the Crown. 

Heaton, J. — This is an appeal by two 
persons who were convicted by the First 
Class Magistrate of Poona. It was trans- 
ferred by this Court for*hearing from the 
Court of the Sessioos Judge of Poona to 
this Gonrb. The case relates to a Com- 
pany whioh for brevity s sake is called 
the Poona Mill, It had been working as 
a mill from about the year 1894 with 
not very fortunate results, though it aur- 
vived until 1915, in whioh year the 
Company went into liquidation and has 
since been wound up. The accused were 
for a good many years the Agents, Secre- 
taries and Treasorers of the Company, 
and it is in relation to the balance-sheets 
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for tho years 1912 and 1013 that crl^ 
minal accusations have been niuilo against 
them. I need not go into details further 
than this; the charges in relation to tho 
halance-shoet for 1912 were hasod on 
the allegation tliat in tlint year tlio mill 
had not by its working eavnol a protit, 
bub that a protit was shown in tho l>a- 
lance-sheet and that in so doing and in 
taking the protit declared, tho accused . 
who it is said, wore ro.illy rosponsiblo 
for the preparation of the bulauco-shcofc, 
cominitte.l tho olVences of cheating and 
criminal misappropriation. When tho 
balance-sheet for 1913 took its final 
shape which was not until June IDM. 
the new Companies Act, had como into 
operation, and under that Act in virtue 
of S. 282 it is a criminal otfonce to wil- 
fully make a false statement in a balauca- 
sheeb. No charge under this section was 
possible in relation to the balanco-slieot 
for 1912. but tbis was the charge made 
in regard to the balance sheet for 1913. 

The trial and the appeal had a some- 
what unfortunate course. At the trial 
itself a very largo mass of evidence was 
recorded and a largo number of details 
were minutely inquired into. Tho Magis- 
trate has dealt with this mass of evi- 
dence and with these details in a lucid 
way but it does seem to us that much of 
the evidence and many of tho details 
might have been spared had there been 
a naore painstaking and intelligent in- 
quiry into the affair l^eforo it was brought 
into the Magistrate’s Court. As tho re- 
sult of the trial before the Magistrate 
which, considering the mass of evidence 
ha had to deal with, was not unduly pro- 
longed, the accused were convicted of all 
the charges. After the appeal was trans- 
ferred to this Court there was a most 
unfortunate delay due to the preparation 
of translations of the many papers. We 
are not concerned with the cause of that 
delay at the moment. But it has attract* 
ted our notice and 1 certainly do pro- 
foundly regret jihat such a delay should 
have occurred in the disposal of a cri- 
minal appeal in this Court. When 
charges were framed in the Magistrate's 
Court, exception was taken to them on 
behalf of the accused. It was urge<l that 
there could not; be a joint trial of the 
charges relating to the balance-sheet of 
1912 with the charge relating to the 
balance-sheet of 1913. It was argued 
for the prosooution, as we think most. 
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mistakenly, that the joint trial could 
proceed, because the offences relating to 
these balauce-sliaets could be regarded as 
parts of the same transaction. We think 
not an.l the result is that the trial is 
illegal and the conviction connot be up- 
held. 

Before saying why we think this, I 
must remark that I think where prosecu- 
tions of this kind are conducted, where 
you are dealing with complicate! and ex- 
tensive matters, it is most important 
that the prosecution should not urge the 
joint trial of matters as to the joint trial 
of which there could be any doubt. It 
does not in the long run save time or 
trouble. And where there are several 
matters in contest, if the prosecution 
will select tliat on which they have the 
best case, they will undoubtelly to my 
thinking in the long run save time and 
further the ends of justice. Now here 
there were jointly tried matters relating 
bo bvvo totally distinct affairs, one being 
the balance-sheet for the year 1912, the 
other the balance-sheet for the year 
1913. It is said that both of them were 
prepared in pursuance of a policy of de- 
ception, that the Company was really 
insolvent as early as the year 1910 and 
that the subsequent balance-sheets were 
prepared falsely with the deliberate pur- 
pose of concealing this practical insol- 
vency; and it is said that because this 
was 80 , the preparation of these two 
balance-sheets for successive years was 
in reality but one transaction. The 
word " transaction ” used in the Cri- 
minal Procedure Code is not defined. Its 
meaning has frequently been illustrated 
by cases which are in the books, but in 
the longjrun we have bo deal with every 
case that arises on its own facts. Know- 
ing the general idea of the words " the 
same transaction," we have to deter- 
mine whether these words do or do not 
apply to the particular facts of a parti- 
cular case. Here it seems to me that to 
-apply the words “the same transaction" 
to these two separate proceedings is to 
-confuse the meaning of those words with 
the idea of things that are done in pur- 
suance of a conspiracy. From the pro- 
secution point of view it is perfectly cor- 
rect to say that both these balance-sheets 
were prepared in pursuance of a con- 
spiracy. 

One only has to think over the matter, 

-a little carefully, however to see that 


this idea of a conspiracy covers a very 
great deal that cannot be included in the 
idea of ■ the same transaction." If we 
were to take those words as covering a 
case of this kind, it would lead us to 
treat the same acts of misconduct or 
fraud however often repeated, as consti- 
tuting the same transaction, if there was* 
the same general purpose underlying the 
repeated acts. But something far more 
than that is required before separate pro- 
ceedings can be brought within the 
meaning of the words *' the same trans- 
action." I cannot I confess, think of 
any way of describing the preparation of 
these two balance-sheets so as to bring 
them within the true idea underlying 
the words “ the same transaction." I 
regard the preparation of these two ba- 
lance-sheets as entirely separated occur- 
rences. 

The balance-sheet for the year 1912 
was prepared from the accounts of 
that year. It related to the affairs of 
that year and had for its purpose the pre- 
sentment, truly or falsely of the condition 
of the Company as the agents wished it 
to appear in that year. Similarly with 
the balance-sheet of 1913. . The two 
affairs seem to me to be quite as distinct 
as where you have a band of dacoits co- 
operating with the same general purpose 
of plunder, who commit several dacoities 
at different places and at different times. 

1 never heard it suggested that occur- 
rences of that kind should be regarded 
as forming parts of one transaction, 
though three of such cases might be tried 
together on other grounds. Therefore it 
seems to me that the joinder of these 
charges' was against the law that there- 
fore there has nob been a proper trial 
and that the appellants must be acquit- 
ted and discharged. 

We then have to consider what is to 
follow. For my part I think it better 
that the proceedings should end here and 
now, and that they should nob be re- 
vived I think so, amongst others, for 
these reasons. It is now an old story. 
The compaay bas been wound up and has 
come to an end. The appellants have 
been subjected to a trial of considerable 
length and to a very long period of sus- 
pense between the trial and the hearing 
of the appeal, and they must have been 
put to very serious expense in connexion 
with the legal charges. That being so it 
seems to me that it would be oppressive 
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to have them tried over again unless this 
were a ease ot a very flagrant type. 

As regards the charge for the year 
1912, after hearing what has been said 
OD behalf of the defence and giving close 
attention to the evidence, it 'seems to me 
doubtful whether the conviction would 
be sustained. When we came to ask the 
Advocate-General, who appears for the 
prosecution, whether be would elect, if 
further proceedings were taken to go on 
with that charge or with the one relating 
to the year 1913, he said that ha would 
go on with tbe latter charge that is for 
the year 1913. So what we are concern- 
ed with DOW is the broad general facts 
relating to that charge. It is a charge 
under S. 282 of the now Companies 
Act, which makes the preparation of a 
false balance sheet in itself an offence. 
Prior to the enactment of that section 
the preparation of a false balance sheet in 
itself was not an offence. That is a mat- 
ter which may very properly be taken 
into consideration. Then the evidence 
the judgment of the Magistrate and as I 
understand it, the theory of the prosecu- 
tion do nob so much suggest that we are 
dealing with fraudulent persons who 
have cheated their Directors or their 
share. holders, as with parsons who have 
it may be presented the balance sheet 
with much concealment that ought to 
have been displayed, but who have done 
this for the purpose of enabling tlio 
company to survive as a working coq:^- 
pany, to give it another chance of tiding 
over years of difficulty and eventually 
reaching years of security. And I think 
the case as a whole suggests that this 
really was so and that the object of the 
accused— the appellants — was nob the en. 
riohment of themselves, but the benefit 
and survival of the company. Whether 
that be really the truth of the matter I 
cannot say, but it is a view of the case 
/ which presents itself very readily to the 
mind and which we are oertainly justified 
in accepting as a working hypothesis (or 
the time being. Those being the condU 
tions then I think that it would indeed 
be rather oppressive if we were to direct 
that farther proceedings should go on. 
So I think we should express that opi- 
nion and that our order should be simply 
that the appellants be acquitted and dis- 
charged. 

Shah, J . — Id view of the importaoce 
of the OMO 1 desire to state briefly the 
1919 B/lfl & 16 


grounds upon which I agree with my 
learned brother. The two appellants in 
this case were tried jointly on five charges 
by the First Class Magistrate of Poona; 
and after a prolonged trial, the learned 
Magistrate convicted them of all the 
offences charged and sentenced them to 
different terms ot imprisonment. The 
appellants preferred an appeal to the 
Court of Session at Poona; and that ap. 
peal has been transferred to this Court. 
At the outset I desire to express my 
agreement with tbe remarks of my learn- 
ed brother as to the delay that has oc- 
curred in the hearing of this anpeal, 
though in a large measure it is attribu- 
table to the exceptionally heavy record, 
and to the circumstance that it is an ap. 
peal from the judgment of a First Class 
Magistrate in a warrant case and not an 
appeal from the judgment of a Sessions 
Court, as is usually the case. 

After arguing the appeal on the merits 
as to the set of charges connected with 
the balance sheet of 1912, the counsel for 
the appellants urged that the joinder of 
the charges in the present case was con- 
trary to the provisions of the Criminal 
Procedure Code, and that the whole trial 
was illegal. We have heard tlie learned 
Advocate-General as to tbe joinder of tbe 
charges and the legality of the trial and 
as to the order to be made in the event 
of the trial being found to be illegal. The 
first four charges against the two appeU 
lants framsd by the trial Court relate to 
the balance sheet for the year 1912, and 
the point of the charges is that the profit 
of Rs. 35,179 for the year 1912 is shown 
in that balance sheet dishonestly with a 
view to induce the Directors to recom- 
mend and the share-holders to sanction 
the declaration of a dividend, when in 
fact there was no profit, and further that 
tbe two accused dishonestly received 
their respective divi lends in connexion 
with the shares held by them in this 
company and the commission which 
would be due to them under the articles 
of association on tbs profits shown in 
that balance sheet. That is tbe sabstanca 
of the first four charges. It is not sug- 
gested that the joint trial of the accused 
in respect of these four charges would be 
open to any objection, if there were no 
further independent charge. 

The further charge relates to tbe mak- 
ing of a false balance sheet for the year 
1^13 .which is an offence punishable 
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under S. 282, Comi)anies Act, 7 of 1913, 
the balance slieet having been submitted 
to the Directors and share-holders after 
1st Ai)ril 191-4 when the Act came into 
forco. The joint trial of the two accused 
in respect of all these charges can be 
justified only if the acts attributed to the 
appellants can be reasonably hold to form 
part of the same transaction. Under 
Ss. 236 and 239, Criminal P. C., the 
charges that could be tried must arise 
out of acts committed in the same tran- 
saction or so connected together as to 
form the same transaction. I do not 
think that S. 234 of the Code has any 
apx)lication to the facts of this case. The 
trial Court has allowed the joinder of 
charges against the accused in spite of 
the objection raised on their behalf and 
the question now is whether the joinder 
is legal. 

In my opinion the acts attributed to 
tlie accused in respect of the balance 
sheet of 1912 are quite distinct and sepa- 
rate from the acts attributed to them in 
respect of the balance sheet of 1913, and 
according to no possible meaning of the 
word “transaction.” can it be said that 
these acts form part of tlic same tran- 
saction. The acts are’quite separated in 
point of time; there is in my opinion no 
continuity of action. The acts attribu- 
ted to the accused in respect of the ba- 
lance sheet of 1912 relate to the declara- 
tion of profits for the year in the balance 
sheet, while the acts attributed to the 
accused in respect of the balance sheet 
of 1913 relate to various items, detailed 
in the charge, which have practically no 
connexion with the profits of the year 
1912 and the declaration of the dividend 
and the charging of the commission in 
respect of that year. The inquiry rela- 
ting to the question of profits in the year 
1912 would be quite distinct and essen- 
tially different in its 8copo"'from the in- 
quiry which would have to be made 
with reference to the acts attributed to 
the accused in respect of the balance 
sheet of 1913. Lastly it cannot be said 
that there was any object common to 
these two sets of acts. As to the first 
set of charges the accused are said to 
have shown the profits during the year 
1912 falsely in order to earn their com- 
mission and the dividends on the shares. 
As to the other charge the object is said 
to be to conceal the true condition of the 
company, in order to keep it going. Thus 


the objects are essentially different. The 
way in which the charge in respect of 
the balance sheet of 1913 has been ex- 
plained by the learned Advocate-General 
with reference to the items of deprecia- 
tion, reserve fund, and the unpaid divi- 
dend accounts illustrates to my mind 
clearly that the acts said to have bean 
done with reference to the charge under 
S. 282, Companies Act are entirely dis- 
tinct and have reference solely to the 
balance sheet of 1913. 

It is true that the charge under S.282, 
Companies Act as framed in the lower 
Court relate to many more items; and it 
may be that the general object of con- 
cealing the true condition of the company 
was common to the preparation of the 
balance sheets for various years including 
the years 1912 and 1913. That in fact is 
the only ground upon which it is suggest- 
ed that the several acts may be treated 
as constituting the same transaction. It is 
argued that during all the years of stress 
and difficulty the agents of this company 
tried to underestimate the losses and to 
overestimate the profits of the company 
with a view to conceal the true state of 
the company. Assuming that to be the 
general purpose underlying the prepara- 
tion of these balance sheets for many 
years, particularly the balance sheets 
for the years 1910 to 1913, I do not think 
that such a general purpose can afford 
any jnstifioation for treating the differ- 
ent acts attributed to the accused as 
forming part of the same transaction 
within the meaning of Ss. 236 and 239 
of the Code. Thus the joinder of the 
charges is clearly contrary to the provi- 
sions of the Code: and it follows that the 
whole trial is illegal. The question then 
arises as to whether we should order a 
retrial of the accused. I am clearly of 
opinion that in the interests of justice no 
retrial is needed and that it ^would be 
proper to allow the proceedings to ter- 
minate at this stage. 

The prosecution are to a certain extent 
responsible for the joint trial on all these 
charges. The original complaint con- 
tained allegations covering all the char- 
ges, and I do not find anything 'in the 
proceedings to show that the prosecution 
at any time attempted to make it clear 
to the trial Court that the joinder of 
charges could not well be justified. On 
the contrary the trial proceeded in spite 
of the objection raised by the defence. 
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Further the trial In this case has been 
much prolonged and as the voluminous, 
needlessly voluminous, record of theoaso 
shows, undoubtedly very expensive to 
both the parties. Besides tho circum- 
stances connected with the charge also 
suggest that there should be no further 
trial. The learned Advocate-General has 
pressed for a retrial in respect of tho 
charge under S. £82, Companies Act 
relating to the balance sheet of 1913 and 
as he explained the charge no doubt the 
retrial would be much more limited in 
its scope than the trial which proceeded 
on the charge as framed in the lower 
Court. The charge under S. 282, Com- 
panies Act, as framed in the trial Court 
necessitated an inquiry into the accounts 
of the company ranging over a period 
from 1894 to 1913. It must bo remem- 
bered that the acts attributed to the ac- 
cusod substantially relate to tire year- 
prior to tlie coming into force of the new 
Companies Act, and that the balance 
sheet is to a certain extent the result of 
the accumulated errors of tho years ari- 
sing out of a faulty method of keeping 
accounts and not the result of any dis- 
honesty on the part of tho accused. 
Treating the charge under S. 282, Com- 
jranies Act as limited in the manner now 
suggested on behalf o! the prosecution, I 
do not think that the interests of justice 
demand that there should be any further 
trial on that charge. 

As regards the set of charges relating 
to tho balance sheet of 1912 the learned 
Advocate-General has fairly conceded 
that there need be no retrial. I do not 
think that any useful purpose could be 
served by ordering any further proceed- 
ings in connexion with those charges. On 
these grounds I agree with ihe order 
proposed by my learned brother. 

G.P./R.K. Accused acquitted. 
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Alimahmad Ahdul Hussein and others 
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Vadilal Devchand Parekh — Respon- 
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Second Appeal No. 917 of 1916, De- 
cided on 18th 'March 1919, from decision 
of Asst. Judge, Abmedabad, in Appeal 
No. 110 of 1915. 

Presidency Towni Insolvency Act (3 of 
1909), S. 57 — After-acquired property — Bona- 


fide transactions completed before official 
ossigneo taking possession are valid. 

Transaction in rospoct of all property movea- 
ble and immovable acquired by an insolvent 
after tho order of adjudication with any person 
dealing with him bona fide and for value and 
completed before the intervention of the oQioial 
assignee arc valid. [p nec 2) 

Straiigman, Munshi, G S Rao and 
T. T. Parehh — foi- Appellants. 

Mehta and M. ?/. T'a/ir;7 — for Rospon- 
dent- 

Shah. J. — Tlio facts material to the 
point arising in this second appeal after 
the remand are briefly those. On Ty.abji 
Farzullabhai applied to the Court for 
the relief of Insolvent Debtors, Bom- 
bay, and the usu.al vesting order was 
made on lOth January 1687. Subse- 
quently on tho debtor s application a 
personal discharge subject to any further 
orders was allowed and in accordance with 
the {)ractice that obtained then, a judg- 
raent lor all tho debts was entered 
against tho insolvent in favour of the 
ofGoial assignee under S. 86, Insolvency 
Act (ll it 12 Vic. C. 2l) on 17th August 
1887. Tho insolvent did not obtain any 
final discharge under the Act, and in 
fact nothing was done in the matter of 
the insolvency up to his death in 1904 
or up to November 1917 after his death. 
Owing to tho non-production of tlio 
necessary papers the lower appellate 
Court liad some doubt as to tho exis- 
lonce of the vesting order and as to whe- 
ther there was a final discharge of the 
insolvent. In tho argument before us 
the facts as stated above have not been 
disputed, and the papers relating to this 
insolvency, which we have seen with the 
consent of the parties in order to avoid 
delay and further remand on points capa- 
ble of being easily ascertained, support 
the statement. Tyabaji was therefore 
an undischarged insolvent from 1887 to 
the time of his death in 1904. In 1898 
Tyabaji purchased a house at Kapadvanj 
and mortgaged it with possession on the 
same day (9fch July 1898) to one Vajira- 
boo for Rs. 700 Babashahi and executed 
a second mortgage in favour of one 
Jamnadas on the same day. It is found 
by the lower appellate Court and not 
contested before us that the house was 
purchased by Tyabaji with the money 
borrowed from the two mortgagees. 

Jamnadas filed Sait No. 93 of 1910 on 
bis mortgage against the heirs of'Tyabaji 
and obtained a decree in execution where- 
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of the house was sold through the Court 
subject to the first mortgage and pur- 
chased by the present plaintiff, Vadilal, 
on l-2th September 1912. The plaintiff 
as auction-purchaser then filed the pres- 
ent suit against the defendants the heirs 
of \ajiraboo, for redemption of the first 
mortgage. The trial Court allowed the 
jilaintill s claim. The lower appellate 
Court confirnied the decree. On appeal 
to this Court certain issues were sent 
down for findings in connexion with the 
insolvency of Tyabaji. Before the re- 
mand tlie defendants purchased the right 
title and interest of the official assignee 
in November 1917. On these facts it is 
urged on behalf of the defendants that 
tlie i)laintiff did not purchase Tyabji’s 
interest at the Court sale as it was 
vested in the ofljcial assignee, and that 
they having purchased that interest from 
the official assignee, they are entitled 
and willing to redeem the mortgage in 
favour of Jamnadas which is vested in 
the plaintiff. It is conceded on behalf 
of the defendants that this mortgage now 
vested in the plaintiff is binding upon 
the official assignee and that the plain- 
tiff is entitled to be redeemed. 

The plaintiff contends that the after-ac- 
quired property of tlie insolvent cannot 
vest in the official assignee until lie inter- 
veues and tliat tlie Court-sale which took 
place long before his intervention is bind- 
ing upon him and conveys to the plaintiff 
the whole interest of Tyabaji and the 
second mortgagee subject, of oourse, to 
the first mortgage. It may be mentioned 
that tlie point now made on behalf of the 
defendants was not urged in the trial 
Court, and that what is described as the 
intervention of the official assignee really 
came into existence long after the deci- 
sion of the lower appellate Court, It 
involves practically a re-consideration of 
the rights of the parties on a new basis. 
This Court has however allowed the point 
to be raised at the time of the remand, 
and it is clear that the appellants are 
entitled to have their rights determined 
on the facts now ascertained. It must 
be taken for the purpose of this appeal 
that the transactions of the insolvent 
with Jamnadas and Vajiraboo wore bona 
fide and for value, that Jamnadas sued 
the heirs of Tyabaji in complete ignorance 
of the insolvency proceedings, and that 
the subsequent proceedings on the suit 
resulting in the Court-sale were bona fide 
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throughout. It is urged however that 
under S. 7, Insolvency Act, the interest 
of Tyabaji was vested in the official as- 
signee. No doubt chat section applies to 
after-acquired property of the insolvent. 
But as pointed out in Kerakoose v. 
Brooks (1). the right of the official as- 
signee is subject to the qualification that 
if the insolvent has acquired property subject 
to lieus and obligations, then any property taken 
by the assignee under that stats of things is 
taken subject to those charges and equities 
which affect the property in the hands of the in- 
solvent. ” 

It is not necessary to refer to the other 
qualification mentioned by their Lord- 
ships of the Privy Council. It is con- 
ceded in the present case that the official 
assignee would take the property subject 
to the two mortgages effected by Tyabaji 
in 18-'8 : and in view of the fact that 
Tyabaji purchased the property with the 
moneys received from the two mortga- 
gees, it is indisputeable that the iosol- 
vent acquired the property subject to 
those charges. It is argued however that 
the equity of redemption was vested in 
the official assignee, and that the suit by 
Jamnadas was not properly constituted 
as the official assignee was not a party to 
it. It is urged by way of reply that the 
suit was properly constituted, that the 
sale in execution of the decree is binding 
upon tire official assignee as a bona fide 
transaction for value, and the equity of 
redemption would not vest in the assignee 
before his intervention according to the 
rule in Cohen v. Mitchel (2). If the mort- 
gage in favour of Jamnadas is good as 
against the official assignee. I do not see 
how the suit of 1910 can be said to be 
defective in any way. If Tyabaji or his 
heirs could have sued Jamnadas to redeem 
the mortgage in his favour as the official 
assignee bad not intervened, Jamnadas 
could sue the heirs of Tyabaji to enforce 
his mortgage. It is difficult to see what 
else Jamnadas could have done to enforce 
his mortgage, as he was ignorant of Tya- 
baji's insolvency and as the official as- 
signee had not intervened. The suit and 
all the subsequent proceedings appear to 
me to be quite proper on the assumption 
that at the time it was open to Tyabaji 
or his heirs to deal with the equity of 
redemption. The Court purchaser could 
not be in any worse position than a bona 
fide purchaser for value under similar 

(1) 11859-61] 8 M. I. A. 339=1 Sar. 778 (P.C.). 

(2) [1890] 25 Q. B. D. 262. 
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oiroumstances from tho iosolvont or h\s 
heirs before the interveotion of the Official 
Assignee, and the learned counsel for tho 
appellants has not suggested that he 
should be in any worse position. It is 
urged however that a bona fide purchaser 
for value of the after-acquired immovable 
property cannot get a good title against 
the Official Assignee even though the latter 
has not intervened, as the equity of re- 
demption is vested in the Official Assignee. 
The plaintiff seeks to meet this conten- 
tion by relying upon the rule in Cohen v. 
Mijchel (2X which is stated by the Court 
of appeal in these terms : 

Until tbs trustee intervenes, all transactions 
by a bankrupt after his bankruptcy with any 
person dealing with him bona fide and for value 
in respect of bis after-acquired property, wbotber 
with or without knowledge of the bankruptcy, 
are valid against the trustee. '' 

This rule is stated in perfectly general 
terms and there is no suggestion in the 
rule itself that it applies only to personal 
and not to real property, If this rule 
applies to after-acquired immovable pro- 
perty in India, the appellants* contention 
must fail. The question therefore is whe- 
ther it applies to such immovable property. 

It will be convenient to state briefly 
bow the rule has been applied in Eng- 
land. It has been held that the rule does 
not apply to real estate: see New Land 
Development Association and Gray^ In 
te (3), In this case the decision of 
Chitty, J., was upheld by the Court of 
appeal on a different ground, hut in the 
course of argument the Lords Justices ex- 
pressed a strong opinion in favour of 
limiting the application of the rule to 
personal estate. In Clarke^ In re, Deard-^ 
morCy Ex parte (4), Davey, L. J., referred 
to the same rule with approval without 
any reference to tho limitation as to the 
nature of tho after-acquired property. In 
1896 Chitty, J., refused to attempt to in- 
troduce any limitation in the rule be- 
yond that stated by him in the case of 
New Land Development Association and 
Oray, In re (3) and applied the rule to 
leasehold property: see Clayton & Bar~ 
clay's Contract, In re (5). In Official 
Receiver v. Cooke (G) Neville, J., felt 
himself bound to treat the rule as appli- 
cable only to personal estate including 
leaseholds. The same learned Judge ap- 
plied it to the after-acqoired real estate, 

8) Ud99] 2 Cb. D. IdB. 

4) 118941 2 Q. B. 893. 

6) {1S981 2 Ob. D. 212. 

6) LlOOC] 2 Ob. B, 601. 


which undischarged bankrupts purohasod 
as partners for partnorsliip purposes and 
sold and convoyed to bona fide purchasors 
for valuo boforo tlie trustee intervened 
in tho naso of Kent Cotinli/ Gas Light 
a7id Coke Co. Lid , In re (7). The rule in 
Cohen v. Mitchell (2) received a statu- 
tory recognition in S. 11, Bankruptcy 
and Deeds of Arrangement Act, 1913 (3 
and 4 Geo. V, c. 34) and later in S. 47, 
8ub-S. (1), Bankruptcy .Act, 1914 (i and 
5 Geo. V, c. 59). In the recent case of 
Hill v. Settle (8) Lord Cozens Hardy, 
M. R., after referring to Coheyt v. Mit- 
chell (2) and the Bankruptcy Act of 1914, 
has observed that "the legislature has 
plainly recognised the validity and effect 
of that which is to be found in what is, 
no doubt, Judge-made law as expressed 
iu series of decisions extending over some 
200 years.** I l^ave not thought it neces- 
sary to refer to the decisions prior to 
Cohen v. Mitchell (2). 

Thus it is clear that the rule has always 
been recognized as a beneficent rule, that 
though for some years the view that it 
did not apply to real property prevailed, 
the tendency was in favour of exton ling 
its application and that finally the legis- 
lature has fully recognized tho rule both 
as to the real and personal property, and 
has applied it retrospectively to all tran- 
sactions completed before April 1914, sub- 
ject to the condition that tho trustee has 
intervened before that date. Id India 
long before the* decision in Cohen v. Mil- 
cheU{2) it was held in Kristocomul M li- 
ter V. Pnresh Chunder Veb (9) that so 
long as the Official Assignee had not in- 
terfered, an insolvent who had nob ob- 
tained his final discharge liad power with 
respect to after-acquired property to buy 
and sell and give discharge and do all 
otlier acts which he could liavo done be- 
fore his insolvency. The property in that 
suit was immovable property. In 
bibi V. Falimabibi (10) it was held by 
Parsons, J., that the Official Assignee 
was not a necessary party to a suit by 
the heirs of the deceased undischarged 
insolvent for a share in the after-acquired 
property, and that such property vested 
in the insolvent subject to the right of 
the Official Assignee to intervene and to 
claim the property. There is no refe- 

(7) L19091 2 Cb. D. 106. 

(6) [10173 1 Cb. 819. 

(0) [18821 8 Cal. 656. 

(10) [18023 10 Bom. 462. 


1919 


ns Bombay Alimahmad v. Vadilal (Shah, J.) 


lence to hho rule in Cohen v. Mitchell (2) 
tn t he judfiment. The ^ladras High Court 
decliued to apjily tlie lule fco dealings by 
the insolvent with immovable property: 

lioivlnn^Uon v. Chamiuon (ll). It 
loay ho noted that Collins. C. J,, had in 
tlie first instance applied the rule to iin- 
niovahle property. In appeal however the 
learned Judges reversed the order of the 
Cliief Justice and their judgments show 
that their decision was inliuencod by the 
case of Neio Land Development Associa- 
tion and Gray, In re (3), already referred 
to. Later on in SriramuUt Naidu v. 
Andalammal (12) the decision in Fatiina- 
hihi v. Fatimabihi (lO) was approved, 
and the learned .Judges were content to 
distinguish Bowlandson's case (ll) on the 
ground tliat there was no question ofeon- 
I ract or transfer by the insolvent relat- 
ing to his after-acquired immovable pro- 
perty. 

The rule in Cohen v. Mitchell (2) 
lias been referred to in two decisions of 
this Court. In Haoroji Nusserwanji 
Thoonthi v. Kazi Sidick Mi rza (13) it 
was considered in relation to a special 
set of facts, and there was no occasion to 
consider it with reference to the point 
arising in this case. At p. 664 of the re- 
port it is pointed out that the rule in 
Coheny. Mitchell {2) covAd not apply to 

the agreement with which the Court had 
to deal in that case. In Macleod v. B. B. 

& C. I. By. Co. (14) it was urged that 
the doctrine of Cohen v. Mitchell (2) was 
limited to those cases whore the insol- 
vent s after-acquired property had been 
the outcome of subsequent trade. The 
appeal was ultimately decided on a dif- 
ferent ground, and the question of law 
was left undecided. But after referring 
to certain cases Jenkins, 0. J., observed 
as follows; “In the face of this I hesi. 
tate to say that the doctrine on which 
Cohen v. Mitchell (2) rests is limited to 
subsequent acquisitions in trade, though 
I do not say it may not be the correct 
view. In this connexion I have not over- 
looked the decision in Kerakoose v. 
Brooks (l), but I am not clear that their 
Lordships intended there to lay down an 
exhaustive statement of the law as to 

after-acquired property except so far as 

necessary for the purposes of the 

111) [1894] 17 Mad. 21. 

(12) [1907] 30 Mad. 145. 

( 18 ) [1896] 20 Bom. 636. 

(14) [1905] 7 Bom. L. B. 613 


case then before them." I do not think 
that there can be any doubt as to the 
trend of the learned Chief Justice’s opi- 
nion with reference to the scope of the 
doctrine on which Cohen v. Mitchell (2) 
is based. At any rate there is nothing in 
the judgment which is opqiosed to the 
view that tlie rule applies to all the 
after-acquired property, moveable and 
immovable, of the insolvent. 

Ou a careful consideration of all the de- 
cisions above referred to, it seems to me 
that the rule in Cohen v. Mitchell (2) can 
he. and ought to be, applied to all the 
property, moveable and immovable, ac- 
quired by the bankrupt after the ad- 
judication order, provided that the tran- 
saotion by the bankrupt is bona fide and 
for valuo and is completed before the in- 
tervention of the Official Assignee. In 
other words. I do not think that the 
nature of the after-acquired property 
forms any essential part of the rule: 
what is essential is that the transactions 
with reference to the property with third 
parties must be bona fide and for value 
and that they must be entered into before 
the Official Assignee intervenes. The 
reason of the rule does not compel the 
recognition of any restriction as to the 
nature of the property in its application; 
and I do not think that tlie distinction 
between real and personal property made 
in England in applying the rule can be 
properly applied to immovable and move- 
able property in India. The statement 
of the law as to after-acquired property 
in Keerakoose v. Brooks (l) has been held 
not to be exhaustive in Indian decisions; 
and the weight of judicial opinion in 
India seems to favour the view that the 
rule in Cohen v. Mitchell (2) applies to 
the after-acquired property, moveable as 
well as immovable. With due respect for 
the opinion of the Madras High Court to 
the contrary in Bowlandson's case (ll), I 
think that the rule can be properly applied 
to all after-acquired property, whether 
moveable or immovable. Thus in the pre- 
sent case tho property was effectively 
disposed of before the Official Assignee 
can be said to have intervened. The con- 
veyance in favour of the appellants by 
the Official Assignee cannot help them, 
as the Official Assignee had nothing to 
convey at the date. 

For the purpose of this case I have 
assumed that the Official Assignee Inter- 
vened when he sold bis right, title and 
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interest to the appellants in November 
1917. I am not sure that that amounts 
to an intervention on the part of the 
OfBoiai Assignee as is required to vest the 
property in him* It is not necessary for 
the purpose of this case to •examino the 
point further, as the transaction was 
completed long before the alleged inter- 
vention; and I express no opinion on the 
question whether the ‘intervention such 
as we have hero is effective. I also re- 
frain from expressing any opinion as to 
whether under the circumstances the 
Official Assignee should have attempted 
to enforce the judgment under S. 86. In- 
solvency Act or should have himself in- 
tervened in these proceedings, if he 
thought that he had any right to the 
property in suit, instead of allowing his 
intervention to be pleaded through the 
appellants. The result is that the ap- 
peal 19 dismissed and the decree of the 
lower appellate Court confirmed with 
coats. 

Heaton, J. — My learned brother's 
judgment shows that the only point of 
interest in the case is whether S. 7, In- 
solvency Act, 11 and 12 Vic., c. 21, is to 
he literally construed or not. If it is, the 
svorcls “do vest in the Official Assignee" 
must be given their full ordinary mean- 
ing. If that be done, then the entire in- 
terest in property apparently acquired by 
an undischarged insolvent belongs to the 
Official Assignee. Many years' experience 
both in India and England has demon- 
strated that this would bo a most unde- 
sirable position. The words have not 
been literally construed either in India 
or in England. 'It is therefore established 
that there la a measure of freedom al- 
lowed to us in construing this section. 
That being bo, I agree with the method 
of applying the section to the facts of 
this case adopted by my learned brother. 
X agree that the appeal should be dis- 
cniesed with costs. 

O.P./r.k. Appeal dismissed. 
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Shir inbait Xu re. 

Ordinary Original Extraordinary Civil 

•case Decided on 22nd August 1908, 
TrusUAct (18S2), St. 40, 20 »tid 36— 
Trustees having no empress power of sole 
hy instrument of trust— Neither S. 36 nor 
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S. 40 confers such power— Court can how* 
ever sanction sale under its general admini* 
strative jurisdiction — Trusts, Rights of 
Trustee. 

Neither S. 30 nor S. 40, Trusts Act, confers 
ft power on trustees of land who have no ex- 
press power of sale in Cho iustrumoub creatiug 
the trust to sell the lauvl. [P 121 G 1] 

Wboro however in the administration or • 
management of a trust estate by tbe trustees 
there arises an emergency or a state of circum- 
stances which it may reasonably be supposed 
was not foreseen or anticipated by the author of 
the trust aud is unprovided for by the trust in- 
strument, and which renders it desirable in the 
interests of tbe beneficiaries that certain acts 
should be done by the trustees which they tiiem- 
solvcs h.ave no power to do and to which the 
consent of all the beuoficiarios cftaDotbe^lobtatned 
by reason of some not being sui juris or not yet 
in existence, the Court win exercise its general 
administrative jurisdiction by sanctioning, on 
behalf of all parties interested, those acts being 
done by the trustees. [P 121 C 1} 

The trustees and beneficiaries under a trust 
applied to the Court to sanction a sale of the 
trust property which was situated iu the city of 
Bombay. It'wa .fouudlhat the property was 
very old, was iu imminent need of repairs, was 
entirely defective as regards sanitary conveni* 
ences and washable to a set-back which svould 
cause a serious depreciation in its value. It was 
also found that the beneficiaries wore unable to 
effect repairs aud could not comply with the 
Municipal rcquirenionts which might made iu 
coonoxion with the property; 

Held: that this was a case of emergency in 
which tbe sale should be sanctioned by the 
Court in tbe exercise of its extraordinary juris* 
diction. CP 121 C 1.2] 

Kanga — for Petitioners. 

Judgment. — This is ana^ljourned peti- 
tion which raises the question whether 
trustees of laud who have no express 
power of sale in the iostrumoub creating 
the trust have power to sell that land 
either with or without the consent of 
the Court. The parties concerned are 
all Parsis. The trust instrument in 
question is a settlement made on 11th 
February 1898. The settlor was one 
Bai Galbai since deceased and the trustees 
wore her two daughters, Shirinbai and 
Batanbai, the present petitioners. It 
was a voluntary settlement, and the only 
property settled was a certain immov- 
able property in Meadows Street, Bom- 
bay, mentioned in the schedule. The 
trusts were for the settlor for life with 
remainder as to one moiety for Batanbai 
for life with remainder, to use the exact 

words of the instrument, 

*'for the i§8ue of the body of the said Ratanbai 
in tbo shares prescribed by law as if tbo said 
Kataabai had died possessed of the said share 
intestate leaving such issue only as her right 
h^ire and 'in default of such issue upon the 
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trmts hcrcin?,{ter declared in regard to the 
other half of the ?aid premises.” 

The other moiety went to the other 
daughter Shirinhai for life with a iimita. 
tion over to her issue similar to that 
contained as regards Hatanhai's moiety 
There is an ultimate gift over of all the 

property to charity in case there should 
be no 

' person living entitled to take the said pre- 
mises under the trusts hereinbefore declared.’* 

The petitioner Ratanbai is forty-seven 
and unmarried. Shirinhai, I am told, is 
fifty-two and has six children, viz., two 
daughters and four sons, all of whom 
consent to the proposed sale. Stopping 
for a moment at the trust I have read 
I do not propose to say what is the mean- 
ing of the trust 

“for the issue of the body of the said Ratanbai 
in the shares prescribed by law*' 

and so on. I think for the purposes of 
this case it is sufficient to say that it is 
not clear that the grandchildren of Shi- 
rinbai — or for the matter of that of 
Ratanbai if she married and had children 
might not take in certain events, e. g,, 
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if the parents of those grandchildren 
predeceased the tenant for life, Shirinbai 
or Ratanbai as the case might be. Ac- 
cordingly I do not think it can be said 
with certainty that I have now before 
me all beneficiaries, who can in any 
possible circumstances bo entitled to the 
property for it is possible that when the 
settlement comes finally to be construed 
and the trusts wound up some child or 
grandchild, at the present moment un- 
born, may be entitled to a share in the 
property. 

The case therefore cannot be disposed 
of on the lines that thetrustees only pro- 
pose to do something with theconsent of 
allthe beneficiaries. Now what the parties 
wish to do is this. For reasons which I 
will mention later, they wish to sell the 
property and have aceordingiy entered 
into an agreement for sale at what is 
considered to bean advantageous price. 
.Very naturally the purchaser declined 
to accept the title without the sanction 
of the Court: and aceordingiy the trustees 

have presented the present petition ask- 
ing for that sanction. All the children 
of Shirinbai have given their written 
consent to the sale. The first point that 
arises is the question of jurisdiction that 
I have referred to, viz., whether in a 
case such as I have before me, the 
trustees have any power to sell the land 


and if not. whether the Court has any 
misdiction to give them that power, 
Mr. Kanga for the petitioners has re- 
ferred roe to S. 40y Trust Act* 1882. 
That section gives power to trustees to 
vary investments and argument is that 
the trust land is an investment which 
the trustees may vary and for that pur- 
pose may sell. If that argument is correct 
all trustees would have power to sell 
land and no leave of the Court would be 
necessary. S. 40 runs as follows: 

A trustee may, at his discretion, call in any 
trust property invested in any security and in- 
vest the same on any of tbo securities men- 
tioned or referred to in S. 20, and from time to 
time vary any such investments for others of 
the same nature.” 

Now, I think anybody reading those 
words most be struck by their inaptitude to 
deal with the case of the sale of land. 
To say that a sale of land settled by the 
settlement itself is a calling in of trust 
property invested in any security is 
hardly, I think what the legislature in- 
tended when they drafted S. 40. To 
start with, you do not speak of "calling 
inland.” Norisit usual or correct to 
speak of land as "property invested in 
any security.” Of course a mortgage of 
land is referred to as a real security but 
a power to invest in real securities as 
in the English Trustees Act, 1893, 
Ss. 1 (b) and 5, will not give power to 
invest in the purchase of laud but only 
in the mortgage of land. This illustrates 
the importance of the word "security” 

S. 40, Indian Trusts Act. I do nob think 
anyother section of the Indian Trusts Act 
that have been referred to has much or 
any bearing on this point, except possi- 
bly Ss. 20 and 36. S. 20 gives power to 
invest in certain securities and the secu- 
rities mentioned .are those ordinarily des- 
cribed as securities, namely, debentures, 
mortgages and so on. I cannot help 
thinking that that was the sort of secu- 
rity that the legislature had in mind 
when they referred in S. 40 to calling in 
trust property in any "security.” 

Section 36 provides that 

... a trustee may do all acts which ate- 
reaso:iable and proper for tbe realization, pro* 
teetton or benefit of the trust property, and for 
tho protection or support of a beneficiary who 
is not competent to contract.” 

Stress was laic] on the word 'Vealiza- 
tion*' and it was said that this authorized 
a sale, particularly if it was clearly for 
the benedt of the bene&ciaries. However 
if the case had depended on Ss. 40 and 



1919 In re ShirinbaI 

36 alone, I should have felt tho greatest 
di£QouUy in holding that there was any 
general powei* for trustees to sell land 
under both or either of these sections 
or that the Court had any power to 
sanction such a sale. There does not 
appear to be any Indian reported case 
on the point, but Mr. Kanga was good 
enough to mention an unropoited case he 
had before my brother Macleod, J., 
where, I understand, the Court felt very 
much the same difficulty as I do about 
the meaning of S. 40 and in that parti* 
cular Case refused to sanction the sale. 

But, I think, in the present case 
it is unnecessary for me hnally to de- 
cide whether the trustees have any 
power under S. 40 or S, 36, because I 
think, this particular case may be decided 
DD another ground, namely, under the 
extraordinary jurisdiction of the Court 
svhich it can exercise in certain cases of 
what I may call "emergency.** I think 
that class of jurisdiction is exemplified 
at his highest in In re New(l) a decision 
of tho English Court of appeal, the head- 
note of which runs as follows: 

** Where in the administration or manaRd* 
inent of a trust estate hy the trustees especially 
whore the cstato consists of a business or of 
shares in a mcrcantlie company, there arises an 
emergency or a state of circumstances which it 
may reasonably be supposed was not foreseen 
or aotioipated by the author of the trust and 
is unprovided for by the trust instrument, and 
which rendcca it desirable and perhaps even 
essential in the interests of the beneRciarics, 
that certain acts should be done by the trustees 
which they tbomselves have no power to do, and 
to which the consent of all the benoficiaries can* 
not bo obtained by reason of some not being 
Bui juris or not yet in existence tho Court will 
exercise its general administrative jurisdlciioo 
by sanctioning on behalf of all parties inter* 
essled tboso acts being done by the trustees . . . 

I will only say by way of warning that 
as pointed out in that case, this jurisdic- 
tion is of an extremely delicate charac- 
ter and has to be exercised with the 
greatest caution. Tho case should be 
road at the same time with In re ToUe- 
mache (2), whore Cozens Hardy, L. J. 
as he then was said at p. 95G: 

will only add that, in my opinion In re 
New (1) constitutes the highwater mark of the 
exercise by the Court of its extraordinary 
jurisdiction in relation to trusts.” 

‘‘Now, have I got here a ease of an 
emergency such as is contemplated in 
In re New (l)? So far I have nob dealt 
with the facts which have led to the 

(1) flOOl] 2 Oh 534. 

(3) llQOdj 1 Ob* 467. 
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proposed sale. This is not a case whoro 
the parties from semo more caprice, or 
from an ordinary desire to cliango of 
investiv.onts, or to increase their iu- 
come, are desirous of settling the pro. 
petty. The facts aro that this property 
is at the corner of two streets and is 
liable to a sot hack and that if that 
set-back arose, whicli would happen 
on any occasion when it might bo 
necessary to go to tho Municijjaliby for 
their approval of plans, tlie property 
would be very seriously depreciated . 
Then, further, the property is an ex- 
tremely old one and repairs in the 
near future are undoubtedly retiuired. 
Amongst other things it is entirely de- 
fective as regards sanitary conveniences 
and any moment the trustees might bo 
served with a sanitary notice from the 
Municipality. This notice would be ex- 
tremely difficult to comply with and 
would probably result in the set-back 
being enfoi'ced. I will not go into all 
the details of thQ affidavit of the Engi- 
neer. Mr. Nowroji Hormusji Katrak, hut 
he sums up the situation in the last para- 
graph in which lie s^ys : 

** Iu tbe<&e circumj^tanceB I cousidor it moBt 
desirable that the property should now be sold 
for Rs. .$8,000 and if it is not sold for Rupees 
SSyOOO. I should consider that the property is 
allowed to be ruined and that tbo beoe^claries* 
interest would be very adversely affected partly 
CD account of their difubility to do tbo repairs 
within Die regular lines of the streets and partly 
on account of the inevitable monetary loss." 

That being so, I think there is an; 
emergency here within the meaning of 
In re New (l). Certainly the settlor 
here never contemplated the possibility 
of a set-back, nor of these Municipal re- 
quirements and the possible disastrous 
eft'ect they might have on the beneficia- 
ries under tho trust instrument. I think 
really this is a case wliere it would be al- 
most pedauticen my part to say that the 
letter of the trust must be kept to and 
tho spirit disregarded and that as it is 
land which is settled, land it must re- 
main. I accordingly consider that I may 
properly exercise in this present case 
the extraordinary jurisdiction which I 
have and that accordingly the sale ought 
to be sanotioned. 

I notice that the two trustees aro the 
two tenants for life, and usually I do not 
think that is a very desirable trusteeship. 
It is trne that they were the trustees ap- 
pointed by the settlor herself, but she 
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settled land and now the trust property 
may consist of easily convertible invest- 


.nonts, Ti therefore there is any desire 
Iry the children of Shirinbai that a third 
trustee should he appointed, I think it 
vuuld be a proper case to apply in Cham- 
hers to have that third trustee appointed. 
But, as far as the present application is 
::onceined, I am not going to make that 
i term of niy order. As regards the ra- 
uivostment of the sale proceeds, I think 
liat the trustees will have power to in- 
' ost the proceeds in any investment for 
the time being authorized by law for the 
;nvestniont of the trust funds and will 
have power to vary such investment. I 
also think tliat I ought to give liberty to 
tlie trustees to apply to re-invesb the 
proceeds in the purchase of land, if so 
advised. It is perhaps unnecessary to 
say that the sale proceeds will devolve 
in the same way as the land would have 
done, but, if desired, a provision to this 
effect can he inserted in the order as was 
done in the order on the files of this 
Court made by Sir Lawrence Jenkins in 
In re Manilal Hurgovan (3), where he 
dealt with the extraordinary jurisdiction 
of the Court to sanction the sale of a 
minor’s interest in Hindu joint family 
property. Accordingly the order will be 
as prayed, but the petitioners will have 
their costs of the petition out of the trust 
estate between solicitor and client, and, 
having regard to my order and the letter 
of consent of 2nd August 1918, there will 
be no necessity for the children of Shi- 
rinbai to join in the conveyance. The 
title of the iietition and order will be 
amended by adding " and extraordinary 
civil jurisdiction ” after “ ordinary origi- 
nal civil jurisdiction,” and there will be 
liberty to apply as to ro-investing in land 
and generally. 

Q.P./R.K. Order accordingly. 

(3) [1901] 25 Bom. 353. 
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Scott, C. J. and Shah. J. 

Krishnaji Ganesh Kulkarni — Plaintiff 
— Appellant. 

V. 

Secy.of State and anoi/ier— Defendants 
— Respondents. 

First Appeal No. 219 of 1913, Decided 
on 3rd Deomber 1918, against decision of 
Dist. Judge, Dharwar, in Suit No. 22 of 
1912. 
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. Civil P. C. (1908), S. 86— Kurundwad 

are Ruling Chiefs within 

S. o6. 

Kutundwad jahagidars are Ruling Chiefs 
and cannot be sued without the consent of the 
Governar-Gcneral. [P 126 G 1] 

Dhurandhar and A. J. Desai — for Ap- 
pellant. 

S. S. Patkar, Coyajee and K. H. 
Kelka) — for Respondents. 

Scott, C. J. — The plaintiff in this case 
sued for a declaration that he was a 
British subject, alleging that he was a re- 
sident of Lohakur in the PachapurTaluka 
in Dharwar Subha, a village which was 
in the Peshwa’s dominions until 1818, 
when it was anusxed by the British 
Government and included in the District 
or Subba of Dharwar. He alleges that, 
on 3rd April 1820 the revenues of the 
village were assigned to the then Chief 
of Kuruedwad (the ancestor of defen- 
dant 2), but the village itself remained in 
British possession through a misconcep- 
tion of the grant or through oversight or 
negligence and breach of duty and with- 
out any reasonable cause whatever. Bri- 
tish authorities ceased to exercise their 
supreme authority over the village, a 
cour.se which was blindly followed until 
now with the result that the Chief of 
Kurundwad began to exercise sovereign 
control over the village to the detriment 
of the plaintift”s x-ights and privileges of 
a'British subject. The plaintiff had asser- 
ted these rights by asking unsuccessfully 
for a tagai loan from the Collector of 
Dharwar and the Commissioner, Southern 
Division, and for a license for gunpowder 
and fuses from the District Magistrate of 
Dharwar. On both occasions the Govern- 
ment of Bombay upheld thh decisions of 
the local officers who had refused the re- 
quest on the ground that Lohakur was 
not in the Dharwar District. The Col- 
lector also declined to inquire into the 
rights of the British Government over 
Lohakur. Hence the present suit for a 
declaration that Lohakur being situate in 
the District of Dharwar, the plaintiff as 
a resident and a kadim watandar and 
Inamdar thereof is a British subject. He 
also prays for a perpetual injunction res- 
training defendant 2 from doing any act 
of interfering with such rights and pri- 
vileges of the plaintiff. 

The suit is instituted against the Secre- 
tary of State for India in Council and 
the Ruling Chief of Kurundwad. The 
Patwardhans, the family to which the 
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delendanbSbalonRs.are a Bvahm’m family 
which rose to power in the time of the 
Pesbwaa and had attained an influence in 
the Southern Mahratha country which 
led to a jealous interference on the part 
of the Peshwas prior to 181'^. The 
Patwardhans in various branches hold 
largo jahagirs on condition of supplying 
troops for the Mahratha Coufedoracy, 
and in 1812 the differences arising bet- 
ween them and the Peahwas resulted in 
the intervention of the East India Com- 
pany by^vhose influencearticles of agree, 
ment wore entered into in 1812 between 
the Poona Government and the Patwar- 
dhans. 

In 1817 the Peshwas' Government at 
Poona came to an end with the battle of 
Kirkee and the East India Company as- 
sumed control of the territories thereto- 
fore subject to the Peshwas. The terri- 
torial acquisitions of the East India Com- 
pany resulting from the fall of the 
Peshwas extended southwards beyond 
Dharwar, and in 1818 as an administrative 
measure the application of the Regula- 
tions theretofore in force within the 
territories of the East India Company 
was extended by General Munro for the 
purpose of governing the territory round- 
about Dharwar which he was occupying, 
but there was no legislative extension of 
statutory enactments to the Southern 
Mahratha country until Regulation 7 of 
1830. At first the British District in 
the Southern Mahratha country was 
associated with the name of Dharwar, but 
subsequently the Dharwar Zillah was 
broken up into Dharwar and Belgaum. 
But there is no evidence in the case that 
the village of Dobakur, of which the 
plaintiff claims to be a kadim inamdar, 
holding a Kulkarniki Yatau, was included 
in the Belgaum District, as carved out 
from the Dharwar District, or in the 
Dharwar District, as originally adminis- 
tered by the East India Company. The 
village is situated towards the north of 
the Belgaum District .as it now exists, 
and is very close bo Shedbal. Shedbal 
was a jabageer given by the Peshwa to 
Ganpatrao, one of theKurundwad family, 
in 1812. It appears now to have lapsed 
to the British Government. Lohaknr 
lies slightly to the north of< Shedbal, and 
there is no evidence that it was ever 
administered by the British Government. 
Its history is connected .with the his- 
tory of the Eurundwad family in its re- 
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lations with the British Government iin- 
mediatoly after tlie fall of the Peshwas 
In West's Memoir of the States of the 
Southern Mahratlia Country at p, 38 is to 
be found an extract from the despatch o£ 
the Secretary to the Governor. General, 
dated 14th July 181H, to Mr. I'llount- 
stuavb Elphinstone expressing the views 
entertained by Lord Hastings as to tlio 
general policy to bo ado|)ted towards tlio 
Soutliorn Mahratha Chiefs, in whicli it is 
stated that his Lerilsliip has no design of 
introducing into the territories of the 
jahagidars our system of administra- 
tion in any of its branches. His Lord- 
ship conceives the British Govoruinenb 
however to be entitled to require tlie 
establishment by the jaViagirdars them- 
selves of sucli au internal course of 
management as by maintaining the peace 
of their own districts shall prevent them 
from hecomiug dangerous to the tran- 
quillity of tlie neighbouring posses- 
sions of the Government. The terms 
proposed by the East India Company 
are set out on p. 112 and the follow, 
ing pages of West’s Memoir Appendix. 
Cl. 5 of those terms states that “the 
confirmation, under the guarantee oi the 
British Govornmont, of all lands held 
under the authority of the Peshwa, was 
irrevocably pledged to you, as long as you 
should continue bo perform the duties of 
allegiance, fidelity and attachment. A 
similar clause is introducel into the pre- 
sent agreement." The first |)arb of this 
clause reforrel toiu theagreemenb of 1812 
arranged by the East India Company bet- 
ween the Peshwa and the Patwardhans, 
and on p. 116 of the Appendix the 7th 
term of the agreement proposed on be- 
half of the Governor-General is: “You 
are rospoaslbie for the good goveromont 
of your jahageers and for the protection 
of the peoples. As long as the administra- 
tion of justice and of police shall be 
well conducted, the Government will 
not interfere in the management.'' 

The terms finally granted by the East 
India Company are to be found on p. 280, 
Vol. 7 of Aibohison’s Treaties Art. 9 is; 
"You will attend to the prosperity of the 
raiyatsof your jabageer, to the strict ad- 
ministration of the justice and the effec- 
tual suppression of robberies, murders, 
arsons and other 'crimes.The Government 
will not enquire into* every complaint 
that may arise in your Jabageer.” Article 
11 is; “If any offenders from your jaha- 
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geer lands shall come into those of the 
Governmeot, you w ill represent the affair. 
an<l they shall on inquiry be delivered 
up ‘to you.” That agreement of treaty was 
signed at (iulgulee on the Krislina on 
Juno 1819. On the following day 
Mr. Mount Stuart 1‘Mphinstone addressed 
the Secretary to the Governor-General a 
letter in which ho quotes from a clocu- 
inont of ISIS as explaining the principle 
cf the agreement which had just been 
signe<] with the Patwardhans. It runs as 
follows; (see West’s Memoir, Appendix, 
p. 1730: These jaliageerdavs must, by 
our agreement with them, continue to he 
governed according to the terms of Pan- 
el bar pur, whicli are founded on the an- 
cient customs of the Mahratha Empire. 
They must therefore have the entire 
management of their own jahageers. in- 
cluding the power of life and death, and 
must not be interfered with by Govern- 
ment unless in case of very flagrant abuse 
of power or long continuance of gross 
misgovernment.” In para. 12 of the same 
letter Mr. Klph instone observes; ^’The 
only general rules that I would suggest 
for the future regarding the Chiefs are 
that no alterations regarding the police, 
the customs, the mints, and similar bran- 
ches of the administration of the Jaha- 
geers which may bo thought to affect the 
interests of Government may bo attemp- 
ted without the free consent of the 
jahageerdars/’ and in para. 12 as well as 
in para. 13 and other paragraphs of his 
letter he refers repeatedly to the jaha- 
geerdars as the Chiefs. So far then as 
tho j\hagoers of the Kurundwad family 
are concerned it is quite evident that 
sovereign power and full and complete 
jurisdiction, civil and criminal in their 
territories, was conferred upon them by 
the British Government by the settle- 
ment of 1S19. 

The village of Lohakur, which, as I 
liave said, is not indicated in any docu- 
ment referred to in this case as forming 
I)art of the British territory known as 
tlie Subha of Dharwar appears to have 
been ceded by the East India Company to 
the jahageordar according to the arrange- 
ments which were maturing during the 
years 1818 and 1819. It appears that 
two villages of Sampgaum and Bags wadi 
which had belonged to the Kurundwad 
family had been seized by another Chief, 
tho Chief of Kittur, and had not been re- 
turned by him. In a report by General 
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Munro to Mr. Mount Stuart Elphinstone 
on 28th August 1818, cited at pp. 36 and 
37 of West’s Memoir, it is stated: ‘‘The 
Patward bans are the only great jahageer- 
dars with whom an arrangement has not 
yet been made; but as they are to receive 
and not to give, no difficulty is likely to 
be met with beyond what may arise from 
their discussions among themselves res- 
pecting their several shares of the addi- 
tional allowances in money and land which 
may be granted by Government. I have 
not stated to tbeir vakeels the amount 
proposed to be given, but they are de- 
sirous that, whatever it may be, the divi- 
sion should be left to be made among 
themselves. The Tasgaum, ChiDcboeeand 
Kurundwad Chiefs, from the disposition 
they showed at an early period to quit 
the Pesshwa, are entitled to greater pro- 
portion than the others, and it will there- 
fore be necessary that we <make the dis- 
tribution, unless they themselves express 
a desire that it should be made without 
our interference. Two lacs of rupees will. 

I think, be sufficient to satisfy all their 
expectations.. This sum will be made up 
by a remission of the daishmook fees 
paid to the Sirkar, by a transfer of such 
Sirkar villages as are insulated among the 
lands of the Patwardhans, and by making, 
over a part of Rastia*s resumed Jahageer 
on the north bank of tlie Kristna.** 

On 16th August 1819 Mr. Mount Stuart 
Elphinstone wrote to Mr. W. Chaplin 
acquainting him with tho arrangement 
which he thought most expedient for com- 
pleting tho grant of land of which hopes 
had been held out so long to the Patwar- 
dhans. The land ought, he conceived, to 
be granted as personal Tainat, and the 
amount to be awarded in the shape of 
land to Keshavrao of Kurundwad was 
stated to be Rs. 30,000: See West’s 
Memoir, App. p. 184. This was a re- 
daction from the sum originally proposed 
to be awarded to Keshavrao of Kurund- 
wad in the shape of land; See p. 147 of 
West’s Appendix, where Keshavrao of 
Kurundwad was set down as to receive 
Rs. 40, OOOincluding indemnity for Samp- 
gaum and Bagewadi, the two villages 
which had been seized by the Chief of Kit- 
tur. In his letter of 16th August 1819, 01. 7 
(West’s Memoir, App. p. 185), Mr. Elphin- 
stone said: “The grant of Rs. 30,000 to- 
Keshavrao and Rs. 20,000 to Gunpat 
Rao Konair is a compensation for Samp- 
gaum and Bagewadi, to which the family 
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is fairly entitled, Es, 10,000 additional 
is granted to Keshav Eao as the older 
branch, who has lost considerably by the 
partition to which in strictness Ganpat- 
rao had no claim, although the Pesh- 
wa's sanad is now a bar to any question 
of his title (that refers to the partition 
under which Shedbal was given by the 
Peshwa to Ganpatrao in 1812). It may 
be stated to Ganpatrao that as Samp- 
gaum and Bagewadi were never given up 
to him by the Peshwa, it would perhaps 
be strict justice to leave those districts 
with Keshavrao; that in granting him 
a share therefore the Government feels 
itself compelled to make a componsabion 
to Keshavrao by a grant of Rs. 10,000 
tainat/’ 

In clause 8 it is said : ^*These grants 
ought, of course, to be made in sucli a 
manner as to consolidate the jahageers 
of the Patwardhans, It is particularly 
desirable that their lands should he as 
little mixed as possible with those of the 
Raja of Satara, and any villages you may 
find it necessary to give up for that pur- 

made up by giving villages to 
^0 Raja in the sequestrated jahageers of 
Rastia and G’okla.** The only documents 
forthcoming which relate explicitly to 
tlio villageof t/ohakur are TSxs. 25. 28 and 
27. TLx, 25 is a statement of acount show- 
ing how the Rs. 30,000 -is to he made up 
by the grant of land to Keshavrao. It is 
dated 8th January 1820, and one of the 
Items IS Rs. 5,527-6.0 for “detached 
villages or as General Munro had called 
*^5ulated vUlages^\ in the Talnka 
^^®hapur, in the prinoinal division of 
which one is Tjohakur yielding a revenue, 
gro^i of Rs. 912-13-0. The Yadi concludes 
with the words that *the release deeds 
of those villages may be forwarded/' The 
account was revised on 3rd April 1820 hy 
^h® and there was a fur- 

the account in respect 
of the village of Lohakur in the same 
year which is exhihifced as No 27. We 
have nob got the release dee<lB of the 
village contemplated in Ex. 25. Tt is 
however certain that the Kurandwad 
Chiefs of the senior branch aesoenrled 
from Keshavrao have administerea the 
liohakar village for close npon a hunared 
years as part of his estate or jahageer or 
tttate, whichever expression may be deemed 
imosb saitablo. and they have adminis- 
terej lb as sovereign Chiefs. Their sove- 
reignty has been recognized by an agree- 
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nient with the Govornment of India in 
the year 1H87; (soo 22d of .Vitcdiison’.s 
Treaties, Vol. 7), whorohy t!io l\m-iincU 
wad State celed to the British Guvorn- 
ment full jurisdiction, short of sovoroif'n 
rights, over "tho lands within Mio State 
then occupiod, or which may thoreaftor 
be occupied, by the railways comprisotl in 
the Southern Mahratta Bailway system.” 
As indicative of tho status of tho Patwur- 
dhan jahageerdars since tho taking ovor 
o£ the territories of tlie East Imiia Com- 
pany hy the Crown, I may rofor to tho 
Adoption Sanad granted to the Patwar- 
dhans in 1862, p. 285 of Aitchison, Vol. 7. 
which states that “Her Majesty Ijoing 
desirous that the Governments of the seve- 
ral Princes and Chiefs of India who now 
govern their own territories should ho iier- 
petuated, and that the representation and 
dignity of their houses should be con- 
tinued; in fulfiln-^ent of this desire this 
sanad is given to you to convey to you 
the assurance that, on failure of natural 
heirs, the British Government will re- 
cognize and confirm any adoption of a 
successor made by yourself or by any 
future Chief of your State that may be 
in accordance with Hindu law and the 
customs of your race. Be assured that 
nothing shall disturb the ongagomenb 
thus made to you so long as your house 
is loyal to the Crown and faithful to the 
conditions of the treaties, grants or en- 
gagements which record its obligations 
to the British Government,” 

So much for tlie history of the Ku- 
rundwad State and the connexion of the 
village of Lohakur with that State. It is 
contended on behalf of the plaintiff tliab 
although the East India Company may 
have thought that it was coding the vil- 
lage of Lohakur to the Kurundwad State, 
it had no power to code territory with- 
out the sanction of Parliament, and that 
Parliament’s sanction was nob obtained, 
and therefore the cession is of no avail 
and presumably the argument would be 
that there is a resultant return to the 
British Government of the village of 
Lohakur. and it must therefore be taken 
to be part of the Dharwar Collectorate 
for the purposes of the suit, although the 
collectorate of Belgaum intervenes bet- 
ween Lohakur and Dharwar. The argu- 
ment is founded upon the dictum in 
Damodar Oordhan v. Oanesh Devram (l) 
which was dissented from or disapprov ed 
(l) L1873] 10 B. H, O, R. 87. 
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of liy tfie Privy Couiidil oa appeal iu 
in f-.ho judgment in DamoJar Gordhan v. 
Dcoram Kcnji (2). As pointed out by 
r-ounsel for- the respondent, the Bombay 
High Court in the judgment in Damodar 
Oordhan's (l) overlooked the Charter of 
the East India Comjrany, dated 1758, 
which provides that: “The East India 
Compf^ny sliall and may, by any treaty 
CIV treaties of peace, made or to be made 
between them, or any of their cflicers, 
servants or agents, employed on their be- 
half, and any of the Indian Princes or 
Governments, code, restore, or dispose of 
any fortresses, districts or territories 
acquired by conquest from any of the said 
Indian Princes or Governments, and 
which shall bo acquired by conquest in 
time coming.” 

So far as it is material for the purpose 
of this case, the power so conferred upon 
the East India Company may be said not 
to liave been interfered with by any of 
the Regulating Acts, namely, 13. Geo. 3, 
Cb. 63 and 24. Geo. 3, Cb. 25. S. 15 of 
the latter Act empowered the Board of 
Commissioners for the Better Govern- 
ment of the East Indies, if they consi- 
dered the subject-matter of their deli- 
berations conoerning the levying of war or 
making of peace, or treating or negotia. 
ting with any of the Princes or States in 
India to require secrecy, to send secret 
orders and instructions to the secret com- 
mittee of the Court of Directors who 
shall thereupon transmit their orders ao- 
oording to the tenor of the said orders 
and instructions of the said Board to the 
respective Governments and presidencies 
in India and that the said Governments 
and presidencies shall pay faithful 
obedience to the orders and instructions 
so conveyed to them. It is not suggested 
that any secret erders or instructions or 
any orders or instructions of any kind 
were sent to the Governor-General to 
prevent the cession of territory as part 
of the peace treaties with the Mahratha 
Confederacy in the years 1818 to 1820. 

It follows from what has been said as 
to the powers and status of the Kurund- 
wad jabagirdas that they ate Ruling Chiefs 
and cannot be sued without the consent 
of the Governor-General, which has 
not been obtained in this case. The suit 
therefore against defendant 2 is bad on 
that account, and it is unnecessary to go 
into the que stion whether the suit is 
(2) [1876-76] 1 Bom. 367=3 I. A. 102lP.a)r“ 
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also bad on the ground that they are sir- 
dars and cannot bo sued in any Court 
except in the Court of the agent to the 
sirdars. It appears to us that no cause 
of action has arisen to the plaintiH against 
defendant 1 or defendant 2 on account of 
the refusal by the Collector of Dharwar 
to grant him what he asks as stated in 
the plaint. We are of opinion that all 
the issues found by the learned District 
Judge have been correctly found and 
that the suit has been rightly dismissed. 
We therefore affirm the decree and dis- 
miss the appeal with costs. Separate 
sets of costs. 

Shah, J. — I concur. 

G.p.,/r,K. Appeal dismissed. 
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Scott, C. J. and Haywabd, J. 

B. B. & C. I. Ry. — Defendants — Appli- 
cants. 

V. 

RanchJiodlal Chhotalal !c Co. — Plain- 
tiffs — Opponents. 

Civil Extra. Appln. No. 257 of 1918, 
Decided on 8th April 1919. 

(a) Railway Acts (1890), S. 72 — Risk note B 
— Railway is not liable for loss unless neglect 
proved — Running train robbery excepted — 
On proof of neglect railway remains absolved 
only by proof of running train robbery. 

Where goods are booked for conveyance by a 
railway under risk note, Form B, and iu con- 
sideration of a special reduced rate being charged 
the consignor agrees to bold the Railway Ad- 
ministration harmless focany loss except for los.s 
of a complete consignment or complete package 
due to the wilful neglect of the Railway Ad- 
ministration or to theft by or wilful neglect of 
its servants, it being provided that wilful neglect 
would not include robbery from a tunning train, 
then in tbo absence of proof of wilful neglect or 
theft by the railway servants, the administra- 
tion is free from responsibility. If neglect or 
theft is proved, the administration will escape 
liability for loss if proof is given of robbery from 
a running train, etc. [P 127 G 1] 

(b) Evidence Act (1872), S. 103— Onus of 
proof of neglect by railway is on plaintiff. 

Where the plaintiff ^alleges wilful neglect or 
theft by railway servants, under S. 103, it lies 
on him to give proof of the fact. [P 127 C 1] 

Coltman — for Applicant. 

N. K. Mehta — for Opponents. 
Judgment. — The plaintiffs shipped on 
the B. B. & C. I. Ry., some 23 bales of 
cloth tinder a risk note, Form B, from 
Ahmedabad to Calcutta. The cloth was 
loaded in a closed waggon which was 
sealed. It was the duty of the Guard to 
examine the seals at every station. He 
went round the train at Ankleshwar and 
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gave a certificate that all was right. At 
Surat, the next station at which the trian 
stopped, one of the doors of the waggon 
was found to be open and one of the 
plaintiffs’ bales was missing. Some of 
the cloths from the bale wore sub- 
sequently discovered to have been sold by 
an inhabitant of Mitali, four miles on 
the Surat side of Ankleshwar. lie was 
convicted and sentenced, but at the trial 
there was no finding that any railway 
servant took any part in the theft of the 
cloths. Under the risk note, in consi- 
deration of a special reduced rate being 
charged, the consignor agreed to hold the 
Bailway Administration harmless for any 
loss except for loss of a complete con- 
signment or complete package due to the 
wilful neglect of the Bailway Adminis- 
tration or to theft by or wilful neglect of 
its servants. Provided that wilful neg- 
lleot was not to be held to include robbery 
from a running train. 

The learned Judge, after recording evi- 
dence, observed that there was absolutely 
no evidence to prove that there was any 
theft from the train; but no doubt the 
bale was stolen and the goods mnst have 
found their way out but there was no 
evidence to prove that the bale was lost 
whilst the train was running. He there- 
fore held the defendants had failed to 
prove the theft from the running train 
and passed a decree for the plaintiffs for 
the amount claimed. This judgment 
shows confusion as to the terms of tlie 
irisk note. In the absence of proof of 
wilful neglect or theft by the railway 
servants the administration is to be held 
free from responsibility. If however 
neglect or theft by railway servants is 
proved, the administration will escape 
inability for loss if proof is given of rob- 
bery from a running train, etc. The 
plaintiffs wish the Court to believe that 
there was wilful neglect or theft by rail- 
way servants, it therefore lies on the 
plaintiffs under S. 103, Evidence Act, to 
give proof of the fact. This they have 
not done and no question is reached of 
robbery from a running train. This con- 
clusion accords with the decision of the 
Allahabad High Coilrt in E. I. Ry. Co. 
V. Nathmall Behari Lai (l). We set 
aside the decree and dismiss the suit 
with all costs on the plaintiffs. 

_ G p./r,k. Application accented. 

(1) ClOiTl 89 All. 416=89 I. C. 180. 
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Scott, C. J. ai^d Shah, J. 

Frt»inn ^uriuao Deshpandc — Plaintiff 
— Appellant. 

V. 

Krishiiaji Tintmaii Kulkarni and 
others — Defendant — Respondents. 

First Appeal No. 272 of 1915, Decided 
on 26th November 1918, against decision 
of First Class Sub-Tudge.Bijapur, in Civil 
Suit No. 44 of I9li. 

Hindu Law — Adoption ■ — Adopted son of 
Patita is not disqualified to succeed to his 
father’s separated properly. 

A person who acquires a sharf iii property by 
partition and afterwards becomes a “patita" by 
the commission of a crime of which he i^i foiiud 
guilty, is not prohibited by the Hindu Law from 
adopting a son and there i$^ no disqualification in 
such adopted son from inheriting to his father’s 
property. [P C ) 

Jaykar and H. D. Gumastc — for Appel- 
lant. 

Coyajee, liavfniekn} .md R. A. Jn-hagir. 
dar — for Respondents 

Scott, C. J. — This suit is filed by the 
plaintiff to recover possession of certain 
vatan property which belonged to ono 
Narsingrao, who died in December 1910. 
The plaiotiff claims to be tho nearest 
heir of Narsingrao, and impleads defend- 
ant 1 who claims to be the adopted son 
of the deceased anrl defendants 2 and 3 
who it is said are nearer heirs than the 
plaintiff in the ovent of there being no 
adopted son. Narsingrao was concerned 
in the murder of a mahar many years 
ago, and having boon found guilty was 
transported to the Andamans. Ha return- 
ed about the year 1884 from his trans- 
portation and went to Benares before 
returning to the Bijapur District where 
his property was situated and performed 
the prayagehitta or penance for purifica. 
tion prescribed by the Hindu texts. The 
fact that he performed this prayaschitta 
is proved to our satisfaction, as it was 
proved to the satisfaction of the lower 
Court. The issues raised in the trial 
Court were whether the plaintiff was the 
nearest heir of Narsingrao: whether Nar- 
singrao adopted defendant 1; whether he 
was competent to adopt on account of the 
conviction whether the incompetency was 
removed by the prayaschitta he took; and 
whether he took the prayaschitta. All 
these issues have been found against the 
plaintiff and in favour of defendant 1. 
The question whether the plaintiff is the 
nearest heir of Narsingrao is immaterial, 
if defendant 1 is proved to have been 
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aioptevl by Narsingrao valiaiy so as to 
vest in him on Xarsingrao's death the 
property of tlie deceased. 

The first iiuestion theo to be considered 
15 the ipiastion of fact: Did Narsingrao 
alojjt tlie defendant. Defendant I’s case 
is that he was adopted on 6th Sep- 
toinb.M- 1910, and on.92ud November an 
i loption deed was executed by Narsingrao 
in ids favour. Tlie interval of time whicli 
passed between the date of the alleged 
adoption and the execution of the deed is 
strongly relied upon on behalf of the 
appellant as a suspicious circu:nstance 
wliicii should induce the Court to liold 
tliat the adoption is not proved. If the 
fact of the adoption is satisfactorily 
ostat)li>:iiod as having taken place on 6th 
Septeinhor, tiiere can be no doubt what- 
ever that the adoption deed was the con- 
cluding part of the acta whicli Narsingrao 
tliought necessary, for not only has the 
deed bean attested by various witnesses 
sumo of whom have been called, and 
holievel by the lower Court hut Narsing- 
rao had the document registered in his 
lifetime and acknowledged his execution 
of the dead. The fact of tho adoption on 
6th September is proved by tlio evidence 
of various witnesses. There are relations 
of the parties and there are castemen of 
the deceased and certain Lingayat witnes- 
S03 also all of whom speak to the factum 
of the adoption and tho document, Ex. 77 
which is the deed acknowledged by Nar- 
siograo before the Registrar refers to the 
adoption as having taken place on 6th 
September. 

The learned counsel for the appellant, 
in order to parry the direct evidence of 
adoption has suggested various defects 
which he.said should induce the Court to 
hold the adoption not proved. I have 
already referred to tho interval which 
took place between the ceremony and the 
execution of the deed, which is one of 
the points relied upon. The learned 
counsel says that there was a state of 
pollution off and on in Narsingrao’s fa- 
mily in consequence of which it is un- 
likely that anything would have been 
done in the matter of an adoption, and 
there were astrological objections to 
tlie performance of the adoption which 
however relate to dates subsequent 
to that on which the ceremony is said 
to have taken place, and there was an 
unpropitious conjunction of planets dur- 
ing a time between the date assigned for 


the adoption and the date of the exe- 
cution of the deed, it is not however sug- 
gested that the unpropitious conjunction 
of Jupiter and Venus would invalidate a 
previously performed ceremony. 

Then it is said that if the adoption 
had taken place on 6th September, the 
adopted son would have changed his 
name earlier than he did. He was in 
fact a schoolmaster who is on the rolls of 
the educational establishment under a 
particular patronimic, that of his natural 
father. It appears that until ha got the 
autliority of his superiors to assume the 
name of his adoptive father, he continued 
to sign himself in the school registers or 
attendances of pupils under the name of 
his natural father. His family name did 
not change with the adoption, as he was 
a Deshpande before and a Deshpande 
after the adoption. Another reason why 
he should not at once assume the name 
of. his adoptive father was that as he 
passed into a Vatandar family, it was 
necessary for him to advise the Collector 
upon the subject. These seem to be suffi- 
cient reasons in tho circumstances of the 
case for the delay in the adoption of the 
new name. The delay itself is nob suflB- 
cient having regard to the direct evidenos 
of the adoption and the recital in the 
adoption deed, acknowledged by the de- 
ceased, for holding that there was no 
adoption in fact. We therefore have no 
hesitation in accepting the conclusion of 
the learned Judge upon issue 2 that Nar- 
singrao did adopt defendant 1. 

Issue Sis whether he was ' competent 
to adopt on account of the conviction and 
the fourth is whether the incompetenoy 
was removed by tho prayaschitba which 
be took. We have not been referred to 
any text or any judicial authority for tho 
proposition that one who has become 
patita” (**) owing to his having com- 
mitted a murder is disqualiBed from adop- 
tion of a son. On the other hand the 
high authority of Mr. Mayne has been 
referred to by the learned counsel for the 
respondent, who states that there seems 
to be no reason why the adopted son of a 
disqualified person should not succeed to 
all the property which had already vest- 
ed in bis father or which was acquired 
by him. Now the property which we 
are concerned with in this suit is the 
share of Vatan property falling to Nar- 
singrao on partition between himself and 
his eo-paroener Swamirao. That share 
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had been acquired by him on par bit ton 
prior in date to his becoming a ‘*patiba** 
by the commission of the crime of which 
he was found guilty. The author of tho 
Mitakshara, in dealing with the text of 
Yajnavalkya which relates to the exclu^ 
sion of persons from inheritance in Ch. 2, 
S* 10, para. 6, observes: 

They (i. e,, dlsqualiHed persons) are debt^rred 
of tbeir shares, if their disqualification arose be- 
fore the division of the property. But one al- 
ready separated . . • is not deprived of his allot* 
roent.’" 


A person tlierefore who has already 
separated and obtained his share before 
his disqualification is not a person who is 
disinherited by reason of such defect and 
if there is no prohibition of adoption by 
such a person, and if the highest author- 
rity obtainable is to the effect that the 
adoptal son of such a person is not dis- 
qualified from inheriting to his father*s 
property, it follows logically that defen- 
dant 1 is entitled to inherit. This is the 
real question in the suit, although it is 
not raised as a specific issue in the lower 
Court or stated in the memorandum of 
appeal. It it be necessary to go further, 
it may be pointed out that in para. 7: 
Vijoanesvara says; 

•If the defect bo removed bv modicameots or 
other moaDs as pcoance and aiooemcDt at a 
period subsequent to partitiou, the right of 
participation takes effect, by analogy to the case 
of a son born after separation,’* 

that is to say, that the effect of praya- 
schitta is to enable a disqualified person 
to te*open the partition and assert liis 
right to a share in the property. Again 
para. 9 seems to tell against the conten- 
tion of the appellant : ThS disinherison 
of the persons above described seeming to 
imply disinherison of their ^ons the 
author adds : But their sons, whether 
legitimate or tho offspring of the wife 
by a kinsman, are entitled to allotments, 
if free from similar defects, so that even 
in the case of one who has nob acquired 
his property before pollution, and who 
has nob performed such prayasohitta as 
would entitle him subsequently to assert 
nis right to the property, his aurasa son 
would not be disentitled-, to succeed pre- 
sumably to the grandfather’s property, 
while in the case of persons who have ao- 
quired their property before a pollution 
or defect, or who have performed satisfac- 
tory prayasohitta, and asserted tbeir 
right thereafter successfully, there is no 
text which indicates any disqualification 
*or inheritance in the natural or adopted 
1919 B/17 & 18 


sous of such poasons. For tlioso reasons 
it appears to me that the conclusion 
arrived at by tho learned Judge in favour 
of defonilant 1 is correct. I would there- 
fore aflirm the decree and dismiss the 
appeal with costs. 

Shah. J . — i concur. I desire to state 
briefly my reasons for tho conclusion on 
tho (luostion of Law that has boon raised 
on holiaU of tho ai)pollant9 as to the 
validity of the adoption of defendant 1 
by the deceased Narsingrao. Tho con- 
tention is that the adoption is invalid, 
because Narsingrao was a patita at the 
date of tho adoption, and that a patita 
cannot make a valid adoption. He is 
said to be a patita within the meaning 
of the word as used in Yajnavalkya’s 
verse and as explained by Vijnanesvara 
in the Mitakshara on account of his 
having committed the murder of a mahar 
about the year 18Gt. 

In the first place, it is not made out 
that Narsingrao was a patita at the time 
of the adoption in 1910. Narsingrao 
performed the necessary prayasohitta at 
Benares when he returned to India in 
1885 after serving out the sentence of 
transportation for life. Vijnanesvara 
points out that if the defect he removed 
by medicaments or other means, the dis- 
qualification ceases to exist : (see Mitak. 
shara, Ch. 2, S. 10, para. 7, Stokes’ 
Hindu Baw, p. 457). The expression *or 
other means,' according to Balambhatti, 
would include prayaschitta, (penance). 
Thus if the defect was capable of re- 
moval by penance, it had been removed 
in the present case. Further the word 
patita according to Vijnanesvara means 
brahmahadih and he includes a per- 
son guilty of a secondary sin upapataka 
among the persons indicated by 
the word adi in Yajnavalkya’s verse. 
It is probable that Vijnanesvara inter- 
prets the word patita as meaning a per- 
son guilty of any of the mahanatakas 
enumerated by Yajnavalkya in the Pra- 
yaschitta Adhyaya, verse No. 227, begin- 
ning with the word brahmaha, and it is 
clear that he could not have meant to 
include in that term persons guilty of 
upapatakas mentioned in verses Nos. 2t?4 
to 242. It may be however that Nar- 
singrao was subject to the disqualification 
arising in consequence of his having com- 
mitted a murder, being a person in- 
dicated by the word adi as explained by 
Vijnanesvara (see Mitakshara, Ch. 2, 
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S. 10, para. 3). The proposition how- 
ever has no practical importance in this 
case, as Narsiograo had already taken 
his share of the family property before 
he became thus disguali&ed : and accor- 
ding to the Mitakshara he would be 
doi)rived of his share if the disquali6ca- 
tion arose before the division of the pro. 
perty, but as one already separated from 
liis CO. parceners, he would not be de. 
I^rived of his allotment (Mistakshara, 
Ch. 2, S. 10, para, 6, Stokes* Hindu Law, 
p. 456). 

The noxt question is whether Narsing* 
rao could not make a valid adoptiooi as- 
suming that he was otherwise disguali- 
fied, though not a patita, from inheriting 
or claiming a share at the time of the 
adoption. No text or authority has been 
cited on behalf of the appellants to show 
that such an adoption would bo invalid. 
It is conceded that an adoption is not a 
sanskara according to Hindu law. I see 
no reason to hold that a person subject 
to the disqualification, to which Narsing- 
rao is assumed to have been subject at 
the time of the adoption, could not make 
a valid adoption. Mr. Jayakar has relied 
lupon Mitakshara, Ch. 2, S, 10, ]^aras. 9, 
10 and 11 as showing that a son other 
than an aurasa or kshetraja son is subject 
to the same disqualification as his father 
as regards inheritance and partition. 
This however does not efTect the validity 
of an adoption by a person subject to a 
disqualification mentioned in Yajna- 
vatkya's verse as explaioad by Vijnanes- 
vara. The meaning is that an adopted 
son cannot claim any share in the pro- 
perty, to wliich his father is disqualified 
from putting forward any claim. But 
there is nothing to prevent an adopted 
json from claiming the property already 
vested in the adoptive father on partition 
before the disqualification arose, though 
he may be prevented from claiming a 
share in the ancestral property not so 
vested The adoption would be valid, 
but ineffective for the purpose of securing 
a share in the property, from which the 
adoptive father is excluded on account 
of the disqualification. Mr. Mayne has 
expressed the same opinion in his work 
on Hindu law {Edn 8, S. 698, p. 839). 
The author of the Dattaka Cbandrika in 
S. 6, para. 1, takes the same view, and 
suggests by implication that a disquali- 
fied person is not prevented from making 
an adoption, though the adopted son may 


have no right to the estate of the paternal 
grandfather. 

I am therefore of opinion that the ap- 
pellants have failed to establish either 
that Narsingrao was patita at the date 
of the adoption : or that, assuming that 
he was subject to a disqualification at 
the time, he could not make a valid 
adoption. It is not necessary to consider 
the question whether plaintiff 1, who is 
the grandson of the brother of Narsing. 
rao, is entitled to succeed in preference 
to defendants 2 and 3, who are the sons 
of Narsingrao’s father's brother, accor- 
ding to the Mitakshara. 
g.p./r.k. Appeal 
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Scott, C. J. and Hayward, Z. 

Raoji Baburao — Applicant. 

V. 

Baneilal l^atayan Marwari — Oppo- 
nent. 

Civil Extraordinary Appln. No. 74 
of 1918, Decided on 12th February 1919, 
against decision of District Judge^ 
Nasik, in Misc. Appeal No. 2 of 1917. 

(a) Civil P. C. (5 of 1908), O. 21. R. 89 — 
Deposit by judgment-debtor doe< not cuffice 
—It must be accompented by application. 

Where property is sold in execution of a decree 
tbo mero deposit by the judgment-debtor of the 
amount of the decree \Titbin thirty days of the 
sale cannot be regarded as an application under 
0.21, R. 89, Civil P. 0., to set aside the sale. 

[P 131 0 n 

(b) Civil P. C. (5 of 1908), S. 115 and O. 21 
R. 90— Application more than three years 
after sale rejected— Held there ie no ground 
for revision. 

Where an application by a jndgment^debtor 
to set aside a sale of bis property in execution of 
the decree against him made more than three 
years after the confirmation of tbo sale V9:is dis- 
missed as time barred. 

Held: that there was no ground for the ex- 
ercise of the powers vested in the High Court 
under S. 116, Civil P. 0, IP 131 0 1] 

(c) Civil P. C. (5 of 1908), O. 21, Rr. 89 and 
90 — Object of fixing 30 days is to settle auc^ 
tion-purchaser*s title as soon as possible. 

The policy of the legislature in providing 
short periods within which applications should 
be made to set aside sales, is that titles arising 
from judicial sales should be settled as soon as 
possible. [P 131 C 1] 

i2. A. Jahagirdar — for Applicant, 

P. B, Shingne. M. B. Bodas and K. 
Bodas — for Opponent. 

Judgment. — Less than thirty daya 
before 3rd September 1915 the pro- 
perty of tho applicant was sold in execu- 
tion of a decree against him, and on Srd 
September^ the applicant deposited in 
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'Comt the Amount of the decree together 
'with interest on the purchase money for 
•the property sold. He obtained from 
•the iQozir of the Court, who receive! the 

imoney, a receipt which recorded that it 

was .paid on account of the darkhasb and 
■on account of ioberesb. But no applica- 
l5»on was made at that time to set aside 
■theeale. Presumably the intention was 
if required under O. 21, 

No application h tving been made 
toeeit aside the sale, the sale was con- 
Jirm^l ia January lyiG, and thereafter 
theiCourt gave notice to the applicant 
as d^ositor to take away his money. He 
then ^applied that his deposit should be 
considwed as an application to sot aside 
the 8*jle, That application was refused 
and tiike applicant did not appeal al 
though he was represented by a pleader, 
ihen loAer he repeated his previous ap. 
pijcation which was rejected by the Sub- 
ordinate Judge, and after that an appeal 
was preferred to the District Court 
which was asked to deal with the matter 

uoh order as might be necessary to pre- 
venJ; abuse of the process of the Court or 

T®"?® .justice. The learned 
District Judge having rejected the appeal 
he applicant now comes here under 

f 'uterference 
of the High Court. It is diCBcult to see 
"°m. “PPl'cstion will lie underS 115 
rhere IB no defect whatever in juris 

Wiotion, 1^ irregularity in the exercise 
W jurisdiction. All the irregularities 
|aro on the side of the applioact. The 
O^e, with the tjim. Act. provides a 
short period within which applications 
specifying their object should be made to 
sot aside sales, and the shortness of time 
allowed may bo taken os indicative of 
tho policy of the legislature that titles 
arising from judicial sales should be set- 
tied as soon as possible. Now we have 
an application before us. three years 
after the oonhrmation of a judicial sale, 
to set it aside, the reason being that the 
applicant who ought to have applied to 
the Court did not apply to the Court 
when he deposited his money. We 
should be violating the principle under 
which the rales are framed for obtaining 
finality at an early date in such matters 
jifwewereto accede to the present ap- 
iPlioation, even if we assume that it could 

he brought within the terms of 8. 116. 

J-he applicant's only remedy is to take 
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back his money. The oonoession which 
IS allowed to judgment-debtors is only 
allowed under certain conditions. Those 
conditions do not exist in the present 
ease. We must therefore disoharge the 
rule with costs. One set of costs. 
G.P./r.k, liule discharged . 
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Scott, C J. and Siiah, J. 

Khnnji Defendant — Appel. 

Itint. 

V. 

Chunilal Amhaidat — Plain fcitT — Res 
pondeDt. 

323 of 1916. Decided on 19th November 
191S. against decision of DIst. Judge. 
Khandosh. m Appeal No. 242 of 1914 

Hindu L.w-D.mdupai-Rule of-I„ ' 

interest upon interest ru e 

cpitali^e interest end chlrg** intere'T’Tn 


• mount it is%ou*gVt“to®''re 7 Jve* 

Court from awarding tbo full sum 
as a matter of natural inference 7mm 
%“.? V % Hindu law 

shall not exceed tho princiL) 

prevent an agreomeut between' th^ dLhf®®* 

agreed that there must be an 

the debtor and the creditor to ^t^oen 

in order to justify the calculatiotf of 
future on tho sum made ud of th«°^ 
tho interest thus agreed to be capiL^S.'’“ 

o' for Appellant. ^ C 

fr. 6. Jiao-^for Respondent. 

101 ^®^*’ ‘^ Tf" Appeal No. 1033 of 

thlrViV® the parties that 

in th« * >n the Bgure mentioned 

that^983 ” 'S judgment, and 

that 983 should read “938’'. and it 

may be taken that the judgment is in. 

accurate in that respect. Whether the 

judgment should stand in its amended 

form IS a question which has to be deci 

ded in the other appeal. No. 323 of 1916 

Chunilal brings this suit against Nathu 

‘•^® ^^‘'her of Chunilal. 
and Nathu Shivji were partners in equal 
shares in a cotton business. The partner 
Ship was dissolved on 8rd November 1899 
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the busin0'->3 having ro^ulbel in a loss. 
On 2ir,h Septeinbor lOOO Nafchu Sliivji 
lultnibtcd by an ackaowlelgment in the 
accounts that ho was inclebbe;l to Amhai- 
(las in tlio sum of Its. 1,022-12-0. The 
acUnoA-lelgmont runs as follows; 

• “Gottou was press'd into bales in partnership 
iictwoeu vou and lue. Therein a loss was sus- 
tain.'d- As to the amount of loss falling to my 
share .an account in respect thereof was made and 
Rs, l,02'2-12-0 wore found due as up to this day." 

On 22n(l September 1903, just before 
theoxiiiryof throe ye%rs from the date 
of the Itst acknowledgment in account, 
a frosli acknowledgment was signal by 
Nathu Shivji stating that an account in 
respect of the provious khata was made 
and a balance of Rs. 1,033-10.0 was found 
due. Before the expiry of three years 
from that date, another acknowledgment 
was signed l)y Nathu Shivji stating that 
an account in respect of previous khata 
was made and Rs. 1.694 were found due, 
and a little loss than three years later a 
further acknowledgment was signed by 
Nathn Shivji stating tliat an account in 
respect of the previous khata was made 
and Rs 2,071 were found due. Rs. 2,071, 
together witii interest from the date of 
the acknowledgmout. namely 19bh Sep- 
tember 1909, until the date of suit, amount 
to Rs. 2.600. For that sum the plaintilT 
has instituted this suit. The learned 
trial .Tudge passed a decree for the amount 
claimed with costs and interest on 
Rs 2 600 at G per cent from the date of 
suit to payment. On appeal to the Dis- 
trict Judge the decree was modified by 
the roluction of the decretal sum from 
Rs. 2,600 to Rs. 1,877.10-6. the reason 
being that the learned Judge was of opi- 
nion that the rule of damdupat applied 
and prevented the recovery of any more 
that the lastmentioned sum, thereby 
differing from the conclusion arrived at 
by the learned trial Judge. The decision 
appears to have been based upon the pen- 
ultimate paragraph in the case of Shankar 
V Mukta (1), in which it was said: 

"How much of this is duo for principal and how 
muoh for interest is a matter of calculation, but 
the iulorost recoverablo by suit is limited by the 
amount of principal originally advanced. 

There was in that case no discussion 
of the texts in Hindu law bearing upon 
the rule of damdupat, and the decision is 
expressed to be based upon an unreporbed 
case of Uotilal v. Shivnim, Second Ap- 
peal No. 43 of 1894. In a later case in 

(1) [1898] 22 Bom. 513. 


this Court, Sukalal v. Bapu (2), the texts 
relating to damdupat in the matter of 
loans were fully considered in the judg- 
ment of Sir Lawrence Jenkins, and the 
Court was of opinion that in the case of 
a bond where there was an express agree- 
ment for payment of interest on capita- 
lized interest exceeding the original 
principal, there was nothing to prevent a 
decree for a larger sum than the princi- 
pal originally advanced. In the present 
case we are dealing with mercantile ac- 
counts which are ordinarily made up 
from year to year with yearly rests for 
interest calculated at the time of Diwali. 
But owing to the business having ceassd 
to he a going concern, presumably the 
practice of yearly rests was not followed 
from the date of first adjustment referred 
to, bub rests were taken at intervals of 
three years at the times when acknow- 
lodgments were required to prevent the 
operation of the law of limitation. In 
the present case we have had the advan- 
tage of an argument on behalf of the res- 
pondent from Dewan Bahadur Rio, in 
which he attempted to meet the case 
made upon the Hindu law texts relied 
upon by the learned trial Judge and ad- 
verted to in the judgment of the Court in 
Sukalal v. Bapu, (2). His argument 
resolves itself into this: that there is 
nothing in the texts which would prevent 
an agreement amounting to a new trans- 
action between the parties, the debtor 
and the creditors, for payment of a larger 
sam than double the amount of princi- 
pal. provided the agreement was clearly 
proved; that by reason of certain expres- 
sions in texts of Bvihaspati and Manu 
that proof could only .be by a document 
in writing, and that the acknowledgments 
signed in the hooks in tlie present case 
could not be held to be writings satisfying 
the necessities of the rule, because in 
Shankar v. Mukta (l) it has been held 
that a signed ruzukhata cannot in Bom- 
bay Courts, be taken as anything more 
than an acknowledgment of liability for 
tlie purpose of saving limitation, and does 
nob give rise in itself to a fresh cause of 
action, and therefore that the ruzukha- 
tas cannot be taken to amount bo a fresh 
agreement such as was contemplated by 
the Hindu Smriti writers. 

It appears to me however that the 
decision in Shankar v. Mukta (1) must 
he taken subject to a recogni zed maroan^ 

(2) [1900] 2i Bom. 305. 
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tile nsage, that interest can be capitala- 
lized between Hindus at the end of each 
year* and a fortiori no objection can be 
taken to the capitalization at the end of 
every three years in relation to mercan* 
tile accounts, where the yearly settlement 
of accounts has ceased owing to the 
ceasing of the business. As regards the 
requirements of proof under the Hindu 
law, if that can be considered as part of 
the substantive Hindu law, and not now 
rendered obsolete by the rules of proce- 
dure in Anglo-IodiaQ Courts, it is to be 
observed that the translators of the text 
of Manu relied upon by Dewan Bahadur 
Bao are by no means unanimous in agree- 
ing that Manu thought a writing to be 
necessary, and that out of several Hindu 
law texts, which have been refered to, 
Bribaspati is apparently the only one in 
which the necessity for a writing is 
clearly mentioned. We have in eacli of 
ruzukhatas a written document in which 
tliere is the clearest implication that the 
party liable agrees to pay interest upon 
interest, because the sum mentioned in 
eascb of the three last ruzukhatas is only 
arrived at by calculating interest upon 
interest, and that is the sum which is 
acknowledged to be due. It therefore ap- 
pears to me that both as a matter of 
natural inference from the documents, 
and as a matter of Hindu law, there is 
nothing to prevent the Court from award- 
ing the full sum claimed, and that there- 
fore the judgment of the District Judge 
should bo set aside and that of the trial 
Judge restored in its entirety with costs 
throughout upon the respondent. 

I Shah, J. — I agree. I desire to add 
with reference to the rule of damdupat 
that it requires that the interest in the 
course of one transaction shall not exceed 
the principal. But it does not prevent 
an agreement between the debtor and 
the creditor to capitalize interest at a 
stage when the interest does not exceed 
the principal. All the Smriti writers and 
the commentators are agreed that there 
must be an agreement between the debtor 
and the creditor to capitalize interest 
in order to justify the calculation of in- 
terest in future on the sum made up of 
the principal and the intetest thus agree! 
to be capitalized. The question whether 
that agreement should be in writing or 
not is one upon which the Smriti writers 
are not unanimous. But in my opinicn 
in the present case whatever agreement 
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tl\ero is between the parties is in writing* 
and therefore tho dilTerence on that point 
between tUo Smriti writers is not a tnat- 
ter of any practical importance in tho 
present case. 

The question really is whotbor tho 
ackoowledgn^ents pa^^ised by the debtor 
from time to time all'oid a fair basis for 
the inference that tho delator agreed to 
capitalize tho interest. On tlmt ))oint, 
having regard to tho four acknowledg- 
inents passed hy the debtor, it is clear 
that be agreed to capitalize interest at 
the intervals at which he passed those 
acknowledgments. In this respect the 
present case is resilly different from the 
case of Shankar v. Mukta (l). Tlie 
transaction hero is one between two mer- 
chants; and there is no reason to suppose 
that when the debtor acknowledged tho 
particular amount to be due on calcn- 
latingtbo interest not only on the ori- 
ginal principal, but on the princij)al plus 
the interest which was acknosvledged on 
a previous occasion, he meant anytliing 
but an agreement on his part to treat 
tho sum thus agreed to bo due as princi- 
pal for the calculation of interest in 
future. Whether such an acknowledg- 
ment can form the basis of an action or 
nob is not the question in the present 
suit, and it may be tliat in the case of 
Shankar v. Mukta (1) there was nob 
sufficient basis for an inference as to the 
agreement l)etweeD the debtor and the 
creditor for tho capitalization of interest. 
But in the present case it seems to me 
that the trial Court w*as riglit in infer- 
ring such an agreement, and the passing 
of the acknowledgments by the debtor 
seems to me to be consistent only with 
that inference. 

G.p./r.K- Decree set aside. 
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Scott, C. J, akd MACiiEOD, J. 

May Geraldine Dtickwortk — Plaintiff 
— Appellant. 

V. 

George Francis Duckworth — Defendant 
— Respondent. 

First Appeal No. 235 of 1917, Decided 
on 28bh August 1918, from order of Diet. 
Judge. Ahmednagar, in Darkhasb No. 8 
of 1917. 

fa) Army Act (1881,44 end 45 Viet. C. 58) 
— Sft. 90 and 145 — Decree for alimony sought 
to be executed egainftt Firet Class Warrant 
Officer by attaebment of psy under S. 60, 
Civil P. C.^Order passed subsequently by 
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' Commander-in-Chief under S. 145, Army 
Act, for deducting certain amount from pay 
of the officer's. 145 held to prevail over 
Civil P. C. — Civil Court held to have no 
power to attach pay — Civil P. C, S. 60. 

i Irviiitilf obtaiacd a decree for alimony and 
maintenanco fur her>eU and her children against 
the defendant who was a First Class Warrant 
Officer of the British Army and sought, in exe- 
cution of the decree, to attach a sufficient por- 
tion of the defendant’s pay under S. 60, Civil 
P. C. I n the meanwhile under the provisions 
of S. 145. Army Act, 1881, the Commander-in- 
Chief l>ad ordered that a particular sum should 
be deducted from the pay of the defendant for 
payment to the plaintiff: 

Jlcl'l: that 145, .Vrmy Act, prevailed over 
the provisions of the Civil Procedure Code, aud 
that the defendant being a “soldier*’ within tho 
meaning of S. 00, Army Act, and an order 
liaving been made by tho OommaDder-in-Chief 
under the provisions of S. 145 of the Act, tbo 
civil Courts bad do power to attach any part 
of the defoiulant’s pnv. [P 134 O 2l 

(b) Civil P. C. (1908), Se.4, 60 (b)— Sub- 

S. €0 (2) fb) may be taken to he dead law 
in view of enactment of Army (Amendment) 
Act 2. 1915 (5 and 6 Geo. V. C. 58). 

Per Scott, C. Sub-S. GO (2) (b). Civil P. C., 
may be taken to ibe dead law ou the ground 
that it had '^expired** by the rc-cnactmcDt since 
1908, of tho Army Act, which thus became a 
l.itor ouactmoDt super eediog and rendering un- 
necessary tbo saving clause in the section, 
lilven if this wore not so, the provisions of S. 4, 
Civil P. C. , and the maxim tjeneralia sped- 
alibus non derogant would compel the Court 
to apply in such matters the rule of procedure 
provided by S. 145, Army Act, in profsrence to 
tho general provisions of tbo Code. (.P 184 O 2] 

Campbell and /. G, Rele — for Appal- 
laub. 

Jayakar and P. B. Shingne — for ^es- 
poodent. 

Scott, C. J. — This is an appeal from 
the District Judge of Ahmodnagar, who 
has dismissed an application under the 
Civil Procedure Code for execution an 
order for alimony in favour of the first 
wife and children of the respondent 
Duckworth. The respondent’s marriage 
with the appellant was dissolved by the 
District Judge of Ahmednagar and the 
decree for dissolution was confirmed by 
the High Court. 

The respondent is a First Class Warrant 
OOicer of the British A rmy and as such 
he falls within the definition of ^'soldier** 
in the Army Act, 44 & 45 Vic. c. 68, 
S. 90. S. 145 of that Act provides a spe. 
cial procedure when any order or decree 
is made for payment by a man, who is a 
soldier, of the cost of the maintenance of 
his wife or child. Under the provisions 
of that section, as amended by Army 
(Amendment) Act 2 of 1915, the Com- 


mander-in-Chief ordered that a parti- 
cular sum should be deducted from the 
pay of the respondent for payment to 
the appellant. This sum is less than 
the monthly sum awarded by the order 
of the District Court. For the appellant 
it is contended that, although S. 145. 
Army Act, might once have prevailed 
over the provisions of the Civil Pro- 
dure Code owing to the express saving 
of the Array Act by S. 60 (2J (b) of the 
Code of 1908, the saving words have now 
been repealed by the Repealing and 
Amending Act 10 of 1914, and therefore 
the appellant has a right to demand the 
application of the Code and get attach- 
inent of one moiety of the respondent’s 
pay and allowances. In support of this 
contention the decision of a Bench 
of the Allahabad High Court in II. F. 
B. D. Hay v. Ram Chander (l) is 
referred to. We are unable however to 
hold thaS the removal of sub-S. (b), 
S. 60 (2) from the Civil P.C., has the ef- 
fect contended for. It was removed by a 
Repealing and Amending Act (10 of 
1914) on the ground that it, as well as 
the other enactments referred to in 
Sch. 2, were spent or had ceased to be 
in force otherwise than by express 
speci6o repeal or had by lapse of time or 
otherwise become unnecessary. The 
preparation of these Acts is part of the 
routine work of the Legislative Depart- 
ment in the expurgation of dead law 
from the Statute Book. They are nob 
amending Acts. The subsection may 
he taken to he dead law on the ground 
that it liad “expired" by the re-enact- 
ment since 1903 of the Army Act, which 
thus became a later enactment super- 
seding and rendering unnecessary the 
saving clause in the Civil Procedure 
Code: see Crates on Statute Law, Cb. 5. 
Even if this were not so. the terms of 
S. 4, Civil P. C., and the maxim "gene- 
ralia specialibus non derogant" would 
compel us to apply the special rule of 
procedure provided by S. 145, Army Act, 
in preference to the general provisions 
of tht Code. We affirm the decree and 
dismiss the appeal. No order as to 
costs. 

Macleod, J. — The respondent, an 
Assistant Surgeon in the Indian Me- 
dical Service, is . a gazetted officer 
and therefore a public officer, so that 
prima facie his pay and allowances 
(1) 119173 39 All. 308=39 I. 0. 92. 
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would be liable to attachment to the 
*6steDt of one-half under S* 60, Civil 
P. C. Bub he is also a First Class 
Warrant Officer and is therefore a 
^‘soldier*' as defined by S. 90, Army 
Act- Undex* S. 145 (2) of that Act an 
order has been made bv the Commander- 
in-Chiet that a sum of Is. 61 per diem, 
the tnaximum allowed, should be de- 
ducted from the respondent’s pay in res. 
pact of the alimony and maintenance 
awarded to the appellant for herself 
and her three children by the District 
Judge, Ahmednagar. I agree with the 
learned Chief Justice that we must hold 
that in this case the Army Act prevails 
over the Civil Procedure Code. The res- 
pendent has married another woman be- 
fore the period prescribed by the Di. 
voTce Act expired. She is allowed 
Rs. 160 a month by the authorities out 
of the respondent’s pay, while the wife 
and children whom he has deserted get 
Is Od. a day. 

G.P./r.K. Appeal (Ihmisaed, 
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Heaton and Pratt, JJ. 

Sahfluralli and others — Defendants — 
Appellants. 

V. 

Sadashiv Supde — Plaintiff — Respon- 
dent. 

Second Appeal No. 654 of 1916, De- 
cided on 3rd December lOlH, against 
decision of Asst. Judge, Khandesh, in Ap- 
peal No. 271 of 1914. 

(a) Civil P. C. (1908). O. 34, R. 1— All heirs 
of morlgegor not joined-^On objection even 
they were not joined at cloim ogoinst them 
woe barred — Effect of nonjoinder wos re* 
leoie of their tbore. 

A mortgagee brought a suit to eoforce 
his xnortgago by ealo of the mortgaged pro* 
pertiQfl against eome only of the heirs of the 
mortgagor. On objection being taken that tbo 
«uit was bad for nonjoindor of the other heirs 
tho mortgagee refused lo join thorn as the period 
of limitation &a against them had expired: 

Held*, that the efTeet of the Donjolnder of 
some of the heirs of the mortgagor was that the 
mortgager lost hU right to enforce tho mortgage 
charge against that part of tho security which 
was represented by the shares of tho excluded 
heirs, but that the mortgagee was still eotUlcd 
%o enforce bis charge against the rest of the pro* 
perty and there was no bar to the jurisdiction 
of the Court to entertaia the suit as framed. 

IP 136 c n 

(b) Civil P. C. (1908), S. 99— "Misjoinder" 
includes nonjoinder* 

Per Pratt, J . — fi. 09 refers to misjoinder of 
parties, bat misjoinder includes nonjoinder- 

IP 135 C 21 


(c) Civil P. C. (1908), O. 34. R, 1— Test 
under Limiletion Act, S. 22 ond O. 34, R. 1, 
is same — Only question to be considered is 
whether suit was pr operly constituted on date 
of plaint — Limitation Act, S. 22. 

Tho tost both under O. 34. R. 1. Civil P. O. and 
S. Q2. Ijim Act, ia the srtrao, viz was the suit 
properly constituted at the dato of the plaint so 
as to enable tho Court to adjudicato as botwoon 
the parties, implcndcd : LP 137 0 ll 

S. il/. Kaiki ni ^ iot Appellants.* 

P. B. Shingne^ for Respondent. 

Pratt, J . — In fclxig suit tlie mortgngeo 
who is the respondent in this appeal sued 
to recover tlxe mortgage debt by sale of 
properties mortgaged in 1R96 by the de- 
ceased Rabdaralli. The suit was brought 
within the extended period of limitation 
allowed hy S. 36, Limitation Act 190S, 
and the original mortgagor having died 
before the suit, his wife and daughters — 
the ajxpellants — were made defendants. 
Objection was taken in tlio first Court 
that the suit was bad for nonjoinder of 
other heirs of SabdaralH, his brother 
and sister's children. Bub the mort- 
gagee did not join them in spite of the 
objection as tho period of limitation as 
against them had expired. 

The Subordinate Judge held tixat the 
Donjoinder of these heirs was not fatal 
to the suit and decreed the suit as 
against the interest of the wife and 
daughters. The lower appellate Court 
confirmed this decree and the wife and 
daughters in this appeal contend that the 
provisions of O. 34, R 1, are imperative 
and that the nonjoinder of the heirs 
admittedly interested in the equity of 
redemption necessitated the dismissal of 
the suit. This is the only point raised 
in the appeal. Now the mortgage 
security is of course indivisible and tho 
mortgagee must sue to realize the whole 
of his debt out of the property mort- 
gaged. This is the substantive law 
enacted in S. 67, T. P. Act. Then O. 34, 
R. 1, is a rule of procedure that all per- 
sons interested in the mortgage security 
or the right of redemption shall be made 
parties to the suit. The object of this 
rule is clearly to avoid multiplication of 
suits; but does a breach of this rule 
involve the consequence that the suit 
should be dismissed? The answer to this 
question is, I think, supplied by S. 99 of 
the Code. That section refers to casesi 
of misjoinder of parties, but misjoinder 
includes nonjoinder: Ekkanatka Eachara 
Unni Valia Kaimal v. Manakkat 
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Vam7i7ii Elay a Kaimal (l). Accord ing 
to that section nou^joinder of parties, 
chough a breacli of the procedure en- 
joined by tJie Code, is not a fatal defect 
unless it aO’ects the merits of the case or 
the jurisdiction of the Court. Neither 
of these conditions is fulfilled in the pre- 
jSent case. Tlio right to enforce the 
jiDortgage charge gainst the part of the 
security represented by the shares of tlie 
excluded heirs is lost. The joinder of 
these heirs will not affect the merits of 
Itlio case, for it is only the right, title 
,and interest of the defendants that can 
bo sold. The mortgagee, though he has 
lost part of the security, is entitled to 
enforce hie charge against the rest and 
there is do bar on the jurisdiction of the 
Court to entertain such a suit. 

The terms of S. 85, T. P. Act (4 of 
1882), which corresponded to O. 34, R. 1 
were held by the Allahabad High Court 
in Alata Din Kasodhan V. Kazim Husain 
(2) and Ghulam Kadir Kh<in v. Mnsta- 
kim Kha7i (3) to bo imperative, so that 
failure to join the parties indicated 
involved dismissal of the suit. These 
cases proceeded on what was supposed to 
be the imperative cliaracter of the word 
“must * in S. 85. Bub this word is now 
dropped out and the section is incor- 
porated in the Code of Civil Procedure 
showing that the matter is one of pro- 
cedure and regulated by S. 99. The 
judgment in Mata Dins case (2) said that 
the imperative construction was neces- 
sary in order that ‘'litigants should be 
made to know and feel the statute law." 
This can hardly be admitted as a valid 
arguineut and justifies the criticism of Mr. 
Ghose in his work on the Law of Mort. 
gages in India that Courts exist not for 
the sake of discipline but for determin- 
ing matters in controversy between the 
parties. I think the correct construc- 
tion was that put upon tlie section in the 
dissentient judgment of Mahmood, J., in 
Mata Din's case (2). In the absence of 
words of prohibition the section is not 
to be read as if it began by saying that 
‘'no suit shall be entertained unless all 
parties, etc." This view is supported by 
a dictum of the Privy Council in Umes 
Ckunder Sircar y. Zahur Fatima (4). At 
j). 179 of the report their Lordships say: 

(1) U9101 33 Mad. I. C. 774. 

11891] 13 AH 43‘2 (F. BJ. 

(3) US061 18 All. 109. 

(4) llQOl'] IS Cal. 164=17 L A. 201 (P. G.}. 


** Persons wbo Lave taken transfers of property 
subject to a mortgage cannot be bound by pro* 
ceediogs in a subsequent suit between the prior 
mortgagee and tbe mortgagor to ^bicb they are 
never made parties.” 

Evidently their Lordships thought a 
suit on the mortgage would be competent 
although assigneesof the equity of redemp- 
tion had not been made parties. We 
have next been confronted with cases on 
S. 22, Lira. Act, which decide that when 
necessary parties are not joined within 
the period of limitation the suit must bo 
dismissed. In Guruvayya v. Dattatraya 
(5) it was said that: 

**5ucb a result must depend upon considora* 
tioo of the question whether tbe joinder ^ae ne* 
cessary to enable tbe Court to award such relief 
as may be given in tbe suit as framed;”, 
for instance, in a suit by one of several 
joint promisees tbe other promisees are 
necessary parties, for no relief can be 
given to one of them. The suit is not 
properly constituted unless all the co- 
promisees join, for the plaintiff can only 
enforce his claim in conjunction with 
them: Ram$ebuky.\Iiamlall (6). So also a 
partition suit cannot be constituted un- 
less all the co-parceners are made parties. 
But on the other hand, when the suit 
can be constituted without the other par- 
ties and their joinder is only desirable, 
as in Guruvayya' s case (5), 

”for tbo puri>of»o of $afo guarding tbe right as 
subsisting between them and others claiming 
generally in the same Interest”, 
the suit should proceed and the Court 
should award such relief as may be given 
in the suit as framed. That necessary 
parties mean parties necessary to the con-, 
stitution of the suit seen^s to have been 
the view taken hy the Privy Council in 
the case of Kishe7i Parshad v. liar 
Narain Shigh (7). Their Lordships said: 

”By this time the three years allowed by Act 
15 of 1877, Sch. 2, Art. 04, had expired, and it 
became necessary to determine whether or not 
tbe additional plaintids were really necessary 
parties, because if not tbo suit bad always been 
properly constituted . and the time under the 
statute stopped running on Srd June 1904, (tbe 
date of tbe plaint) within the three years.” 

The distinction between necessary 
parties and proper parties is made in O. 7^ 
R. 10 (2), where necessary parties are 
parties “who ought to have been joined" 
and who are indispensable, as without 
them DO decree at all can be made, and 
proper parties are those whose presence 

(5) 11904] 28 Bom. 11. 

(6) 11881] G Cal. 815. 

(7) 11911] 38 All. 272=9 I, C. 879=88 1. A. 45 
(P. C.). 
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enables the Court to adjudicate more 
‘‘effectually and completely/’ This is the 
distinction made in the passage quoted 
from Pomeroy on Remedies in Keshavravi 
V. Hajichhod (8), Now this suit was 
properly constituted when the plaint was 
filed, for I have already shown that the 
Court could award relief against the in- 
terest of defendants. S. 22, Liui. Act, 
does nob therefore necessitate the dis- 
missal of the suit. The test therefore 
both under 0. 34, R. 1, and S. 22, liiin, 
Act, is the same Was the suit properly 
constituted at the date of the plaint so as 
to enable the Court to adjudicate as bet- 
ween the parties impleaded? My con- 
clusions both as to the effect of O. 34, 
R. 1, and S. 2‘-i, Lim. Act, are supported 
by a recent decision of this Court in 
Virchand v- Kondu (9). I do not how- 
ever express agreement with the decision 
in that suit that the mortgage decree 
would be binding on the Mahomedau co- 
heirs who were not parties. But this 
point does not arise for decision. I there- 
fore think the lower Courts were right 
and would confirm the decree and dis- 
miss this appeal with costs. 

Heaton. J. — I emphatically agree that 
the Courts below were right not to dis- 
miss the suit. This is the only matter 
before us. We are not asked to decide 
what will be the effect of the decree that 
has been made; so on that point I say 
nothing. A mortgagee's claim, when it is 
put forward id the form taken in these 
proceedings, is primarily a claim against 
property. The claim here, so far as it 
concoroed the property, was made in 
time, the persons cited as defendants 
wore correctly made defendants, but they 
did not comprise all ^^ho should be de- 
fendants. Possibly the correct procedure 
in the trial Court \vould have been to 
direct the plaintifi to add the other de- 
fendants. But the real attack on the 
decision of the lower Courts is not on 
that ground at all. In order to be able 
to appreciate the true legal position, I 
will assume that the others were added 
as defendants and that the claim against 
them was time barred. I cannot see how 
in justice or in law it follows that the 
whole claim must be dismissed. It is 
not 80 provided by O. 34, R. 1, either 
expressly or, as I think, impliedly. The 

(8) llSOCl ao Bom. 150. 

(9) A. 1. R. 1915 Bom. 272=39 Bom. 729=81 
I. O. 180. 


disadvantages of failing bo join in tinio 
persons who ought to ho dofondanis aro 
quite serious enough without adding to 
thorn l)y dismissing a suit. There is cer- 
tainly no other provision in the Civil 
Procedure Code whicli sup|)orts the view 
that in such circumstances as thosoabuit 
should he s\ holly dismissed. 

If that is the j^osition roaclied after a 
study of the law of procedure, it lomains 
unassailed by anything to ho found in the 
law of moilgtigo as I understand it. In 
the case of Virchand v Kondu (9) this 
Court, in circumstances almost identical 
with those now before us, arrived at the 
same conclusion as that wo luopose to 
give effect to It is true that my learned 
brother and myself havo given reasons a 
good deal different from ti)ose given in 
that case. But whore several different 
lines of reasoning lead to the same result, 
one is fortified in the belief that the re- 
sult is correct. 

G.p./r.k. Decree confirmed , 
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Bbaman. J. 

Ilukamchaud S<irupcha7td — Plaintiff. 

V. 

Abraham E. /. Abrahim — Defendant. 

Original Civil Suit No. 637 of 1918, 
Decided on 18th September 1918. 

Contract — Pakka Adatia-^Posilion of-* 
Claim against hi« principal can he enforced 
at it based on contract between two princi* 
pels — interest can be claimed. 

A pakkii a<biiia can at >vill become u priccipal 
to enforce any coi iract wbicli hns been entrns* 
ted to bim as agent by his origin.il princij'Al 
against that principal aud when ho sues ridying 
upon bis character as principal, hit claim difTors 
in DO respect from that upon an oridinary con* 
tract between two princi^^als aud be is entitled 
to demand interest upon the amount which be 
claims as ordinary damages for breach of con* 
tract. IP 187 C 2; i> 138 C 1) 

J. D. Davar and Desai — for Plaintiff. 

Sirangman and li. D. N. Wadia — for 
Defendant. 

Judgment. — The only point in con- 
troversy here is whether the plaintiff is 
entitled to interest on the amount 
claimed. The answer to that depends 
upon what is claimed. Is this damages 
or is it money paid by an agent on ac- 
count of his principal? Clearly it is da- 
mages. A pakka adatia as settled by the 
law of this Court can at will become a 
principal to enforce any contract which 
has been entrusted to bim as agent b) 
his original principal against that prin- 
cipal. I have frequently commented ui>- 
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on the legal anomalies involved in this 
entirely new an 1 unique legal entity. 
But in tl'iis Presidency at any rate we 
must take it as we find it. When, then, 
a pakka adabia sues, as in the present 
caso» relying upon his character not as 
agent hut as principal and tlieroby deli- 
berately protects himself against inqui- 
ries which ordinarily are made about tho 
amounts he has actualy expended as agent 
on behalf of his principal it is I think 
too plain to admit of argument that the 
claim difVors in no respect from that up- 
on ordinary contract between two prin- 
cipals. It cannot he said that the dam- 
ages claimed are liquidated damages, be- 
cause by the assertion of his privileged 
character as pakka adatia the Court can- 
not go beliind tho rate fixed by the ori. 
ginal contract and the rate prevailing at 
date of breach. Viewed in any light* 
therefore it ceases to be arguable that a 
pakka adatia suing in that leg il character 
can demand interest upon the amount 
which is thus claimed as ordinary dama- 
ges for breach of contract. This I be- 
lieve, is the first time that the point has 
been de6nitely raised and that is tho 
only reason wliy I have thought it neces- 
sary to state the simple almost self-evdi- 
dent reason for deciding it as I do. Tltore 
will therefore bo a decree for the plain- 
tiff for Rs. 1,06,102 and costs and in- 
terest on judgment at 6 per cent per an- 
num. 

G.p./b.K. Suit decreed. 
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Shah and Hayward* JJ. 

Kordia Gopal Katkari and others — 
Applicants. 

V. 

Emperor — Opponent. 

Criminal Revn. Nos. 125. 126 and 127 
of 1919, Decided on 10th July 1919, 
against decision of Resident Magistrate, 
Bandra. 

Workman's Breach of Contract Act (13 of 
1859), S. 2 — S. 2 does not apply to contracts 
-which are voidable under Contract Act 
(1872), Ss. 16 and 19 A. 

It id cnl.r where a contract between an em* 
ployer aod a workman is broken by tbo latter 
without lawful or reasonable excuse as provided 
by S. 2, Workman’s Breach of Contract Act, that 
the employer has the right to have recourse to 
the criminal Courts for the enforcement of the 
contract. A contract which is liable to be avoided 
or broken, as having been obtained by undue in* 
fiuence under Ss. 1C and 19-A, Contract Act, 
•cannot be so enforced. [P 139 0 2] 
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S. Y. Abhyankat — for Applicant?. 

TV. B. Pradhan — for Opponent. 

Government Pleader — for the Crown. 

Shah. J . — This is an application against 
an order male by the Resident Magis- 
trate of Bandra under Act 13 of 1859. 
The contracts in question are between 
certain Kathodis” and the complainant. 
The contracts relate to the work to be 
done as charcoal burners from 1st Sep- 
tember 1918 to 15bh .Tune 1919. They 
refer to certain small advances in cash, 
and the rate of wages is fixed at two 
annas per bag of charcoal. They also 
provide that the wages should be set off 
against the sums advanced and to be ad- 
vanced to the workmen. It has been found 
hy the Magistrate that 

Katkari, if be is a good and hardworking 
workman, manufactures, with the assistance of 
others and his family, about 300 begs of charcoal 
in a season of ten months. His earnings there* 
fore at two annas a bag would come to Rs. 37*8 0. 

In plain terms, the result of this con- 
tract, according to the finding, is that 
when a workman with his whole family 
works for ten months, he earns Rupees 
37-8 0, that is he earns nearly Rs. 4 per 
mensen. It is admitted by the com- 
plainant in his evidence that the wife and 
children of the Katkaris work with the 
Kathodi, that they are not paid separate 
wages for their work and that their 
labour is also included in the rate. It is 
also admitted by him that though ho 
feeds them, he could charge them for the 
same and would do so in case the work- 
men did not return to work for the fol- 
lowing season. Taking the terms of the 
contract, as stated in the document, with 
the finding of the Magistrate and the 
facts admitted by the complainant, I am 
wholly unable to accept his conclusion 
that the conditions of the contract are 
fair and reasonable. It is suggested be- 
fore us that these workmen get some fur- 
ther remuneration under some other 
atrangeroent or contract. But there is 
no evidence in support of this suggestion. 
The fairness of the contracts must be 
determined on the evidence on the record; 
and it is hardly possible bo treat these 
contracts, under the oircumstances es- 
tablished, to be fair or reasonable. The 
workmen refused to work though they 
received the advances; and the question 
is whether under the circumstances, it is 
established that they had no lawful or 
reasonable excuse to neglect or refuse bo 
perform the work as contemplated by 
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the Aob. Having regard to the terms of 
the contract, it seems to me bliat it can- 
not be said that the workooen had no 
lawful or reasonable excuse to refuse to 
work. 

The learned Magistrate has referred to 
some other facts which go to show that 
the complainant treats his workmen with 
a certain degree of consideration. But 
it appears from his evidence that the 
consideration he shows to the workmen 
means an addition to the legal dues re- 
coverable from them. No doubt it is 
claimed that if these persons would re- 
turn to work for the next season, ho 
would ^ not charge them the dues of the 
preceding season But that is a matter 
of concession on his part and not of any 
right of the workmen under the contract. 
I do not think that, on such considera- 
tions, the terms of a contract which may 
not be otherwise fair, can be treated as 
fair for the purpose of determining whe- 
ther the workmen had a lawful or rea- 
sonable excuse to refuse to work. There 
is DO question on the present proceedings 
of the civil liability of these workmen for 
the moneys received or for breach of 
contract. But all breaches of contract 
are nob within the scope of the Act; I am 
satisfied, on a consideration of the terms 
of the contract and the other circum- 
stances which are not in dispute, that in 
the present case the omission on the part 
of the workmen to perform the work did 
not render them liable to bo dealt with 
under Act 13 of 1859. I would therefore 
make the Rule absolute and set aside the 
order of the Magistrate; The same order 
in the other corapanlon applications, 
Nos. 128 and 127 of 1919. 

Hayward. J. — I concur that the order 
should be set aside as proposed by my 
learned brother. The charcoal burners 
entered into this contract with the con- 
tractor: 

“I bind myseU to work for a season from Ist 
September 1918 to 15lh June 1919. Therefore 
you have paid me at my request in advance cash 
Re. 14. I bind myself ti work for you till the 
amount is paid. The conditions of payment of 
your moooy, which is to be paid off by working, 
are that for my persoual labour io preparing 
charcoal account will be made at the rate of 
two annas per bag. The money should be eet off 
ai{btQit the sum advanced. In oaso more money 
Is taken by me as an advance in respect of my 
wages I bind myself io work under you till that 
amount is paid off. Till all your money is paid 
on as above 1 bind myself to work under you. 

owing io any cause I give up your work and 


go away, you nro fully ompoworod to proceed 
against me under Act 18 of 

The charcoal burners — it has been 
calculated and not disputed — would un<ler 
this contract earn Ks. 37 8-0 by ton 
montlis work with the aid ol* their 
families; whereas they would have to 
spend during the same period about 
Rs. 225 for their own support aud that 
of their families. Tlie contractor lias 
been said to have made special arrange- 
ments for providing them with food and 
unfortunately also with drink. Bub it 
would appear that the expenses of these 
items have all been scrupulously and 
regularly debited to tlieir account. Me 
has liowever stated that the balance 
which would, under tlio arrangement, 
inevitably lie due against tliom at the end 
of each year could be wiped oil' provitled 
they returned to work with liirn tlie fol- 
lowing year. They have had accordingly 
to return to work for him during the 
last six or seven years. They have how. 
ever on this particular occasion been 
tempted to break iiway by a better offer, 
and the consequence has promptly resul- 
ted vshich would in similar circumstances 
have happened during any of the past 
six or seven years. The balances due 
against them liave not been wiped oil' 
and they have been directed to work as 
usual upon the same disadvantageous 
terms or in default to be sent to jail 
under the provisions of Act 13 of 1859. 

The charcoal burners have been des- 
cribed as " ignorant Kathodis and, 
again, as members of *’the improvident 
and half barbarian tribe like the Katbodi” 
by the learned Magistrate. The contrac- 
tor , on the otlier hand, would appear 
to be a well-to-do forest contractor. 
There could be, in my opinion, no doubt 
in these circumstances, that the relations 
subsisting between the parties were such 
that one of the parties was in a position 
to dominate the will of the other, and 
there could, in my opinion, also he no 
doubt whatever, upon a consideration of 
the terms of the contract, that the tran-i 
sactioD was urjconscionable. The con-' 
tractor was therefore bound by law to 
prove that the contracts were not induced 
by undue influence. No such proof has 
been pointed out to us, and the result 
must follow that the contracts would be 
liable to be avoided or broken as contracts 
obtained by undue influence under Ss. 16, 
and 19A, Contract Act. If so, it could 
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not, in my opinion, properly be said that 
tlie contracts have been l^roUen without 
lawful or reasonable excuse. The char* 
coal burners liad tlie lawful right to 
break the contracts. They could not be 
said, iu the circumstances, to have left 
the contractor without reasonable excuse. 
They have no doubt been wilfully bro- 
Icon, l>ut that would !)ot be enough. They 
inUs^t also have been broken without 
lawful or reasonable excuse as provided 
by S. 2. Act 13 of 1859. It is ouh iu 
such circumstances that the contractor 
lias been given a right to have recourse 
fox' the on forcement of his contracts to 
the criminal Courts, and that has for a 
number of years boon the view of Benches 
of this Court. 

G.P./r.K. Hule made absolute. 
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Heaton and Shah, JJ* 

Chandulal Ranchhod In re. 

Criminal Revn. Appl. No. 14 of 1919. 
Decided on llth April 1919, against 
conviction and sentence passed by City 
Magistrate, Ist Class, Ahmedabad. 

Crimin&l P.C. (5 of 1898), St. 488 and 489 
— Decreo for rostitulion of conjugal rights 
after maintenance order nullifies order'^No 
application under S. 489 is tenable though 
decree not executed. 

Wbero wife obtains an order against her bus* 
band under S. 188 and subsecju^ntly thereto the 
bu^hanlJ obtains a decree against the wife for 
rcstituti'^n of conjugal rights, such decree deter* 
mines and puts an end to the order of mainteuance 
Dotwith^ tandiug the fact that the busbacd does 
not execute tho decree and coiitinues to [>ay the 
maiDtenancc. Tho wd/e in such a case is not io 
a pasit'on to make an appUcation under 8. 489 
of tho Code. IP 140 O 21 

II. V. Divatia — for Applicant. 

G. N. Thakor — for Opponent. 

Heaton. J. — This is in form an appli- 
cation under S. 489, Criminal P. 0., by a 
wife who, in tho year 1910, obtained an 
order under S. 488 for maintenance from 
her husband. She asked for an increased 
allowance and that was granted; and now 
the husband has applied to us in the 
exercise of our revisional powers. The 
foots wo have to deal with are these; 
order under S. 488 was made in 1910. In 
1912 the husband obtained a decree 
against his wife for restitution of conjugal 
rights. That decree was never executed. 
The wife has never, since 1910, lived 
with her husband and the husband has 
continued to pay without objection the 
allowance directed by tlie Magistrate’s 


order of 1910. These, as the case is pre- 
sented to us, are undisputed facts. It 
seems to me that the decree of 1912 did, I 
as a matter of law, determine or put an 
end to the Magistrate’s order under 
S. 488, and for this simple, but to me 
convincing, reason. The decree for resti-j 
tutioD of conjugal rights is a statement' 
by a Court of matrimonial jurisdiction 
that husband and wife are under an obli- 
gation to live together and that the wife 
has no right to live apart from her hus- 
band. The Magistrate's order of 1910 
was in law a statement that the wife had 
a right to live apart from her husband; 
but, of course, in the nature of things, 
any order made by a Magistrate in the 
exercise of the limited powers conferred 
on Magistrates by Ch. 36, Criminal 
P. C., is subject to the orders of civil 
Courts exercising matrimonial jurisdic- 
tion. For it is those latter Courts, and 
and they alone, that have the power to 
say finally what are the legal relations 
between the husband and the wife. 
A Magistrate under Ch. 6, Criininai 
P. C., is granted a very limited power 
for the sake of convenience and that 
only. Therefore it seems to me that the 
wife was not in a position to make a 
proper application under S. 489, because^ 
there was no subsisting order under 
S. 488. However, in all the circumstances 
of the ease, we have to come to the con- 
clusion that the Magistrate should treat 
the application nominally under S. 489 
as an application made by the wife under 
S. 488. The Magistrate should bear any 
further evidence that may be offered and 
what arguments are offered, and then 
determine, in tl^e light of the circum- 
stances at or about the date of the appli- 
tion, whether the wife is or is not en- 
titled to an order for maintenance under 
S. 488, and-if she is, what the amount of 
that maintenance should be. The pro- 
ceedings should be returned to the Magis- 
trate for this purpose. We sot aside the 
order which the Magistrate has made. 

Shah, J. — I agree. 

G.P./r.K. Order set aside. 
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Scott, C. J. 

Paremeshwaribai Nagesh Oanpay<i — 
Defendant — Appellant, 

V. 

Ragliavendra Chida}ia7id Kaikifii — 
Plaintiff — Respondent, 

Second Appeal No. 506 of 1917, Deci- 
ded on 9th July 1918, from decision of 
Disb. Judge, Kanara, in Appeal No. 133 
of 1915. 

Hindu LftW’-' Alienation — Widow — Consent 
of next reversioner^Alienation confers ab- 
solute title on alienee. 

The consent to an absolute alienation by a 
Hindu widow or other female of the person or 
X>erson9 constituting the next reversion on the 
death of such female makes the alienatiou 
binding upon the person who eventually suc- 
ceeds to the estate. 

A Hindu died leaving him surviving bismother, 
his sister and his sister's daughter. The motlior 
succeeded to the eatato and convoyed it to the 
plaintilf's father for the beuedt of the sister's 
daughter and bor husband, the plaintiff. Sub- 
sequently the sister consented to the alienation 
and resigned her rights in favour of the alienee* 
Held: that the alienation conferred an ab- 
solute title on the alienee. IV 142 C II 

S. V. Palekar — for Appellant. 

Nilkanlh Almaram and S. Af. Kaikini 
~for Respondent. 

Judgment. — The plaintiff sues for 
possession of immovable property of 
which the owner prior to 1901 was 
Shaotinurbi. 

On his death his near velabions were 
Lasmi his mother, the defendant his 
sister, anvl Padmavati his sister^s daugh- 
ter. The defendant was living an im- 
mral life svith a paramour and was 
oubcaste. On 3rd March 1903, Laxmi 
who had succeeded to her son's property 
made it ever to Ghidanand, father of the 
plaintiff, for the benefit on their attaining 
majority, of Padma and the plaintiff 
who had been selected as her bridegroom. 
In consideration of the handing over of 
the property Ghidanand agreed to pay 
(l) a debt of Rs. 100 due to one Radbabai 
on a deed passed by Shanbmurti, (2) the 
marriage expenses of Padma, (3) the ob- 
sequies of Ijaxmi on her death and certain 
anniversary and other ceremonies. On 
19bh July in the same year the defen- 
dant, reciting the document of 3rd March 
1903 and the marriage of her daughter 
Padma to the plaintiff, stated that in 
accordance with Shantmurti's wishes 
Laxmi had given the property into 
Ohidanand’s possession on behalf of Padma 
and the plaintiff and that the arrange- 


ment being proi>or sho (tho <lnfondutit) 
figroetl to it and if sho posnossod any 
rights over tlio proi>orfcy, n*sjgnod lluMn 
ill favour of Cliilanan<l, Padma diod in 
1911 and Ijaxmi tlion in cjnjunction wirli 
tho dofeiulant dinpiitod tlio plainbilV's 
right to tho property, Padina'a Imshand, 
as t\ie surviving l>onoliciai y, now sues to 
recover the i>roporty of wliicli tho dofon- 
dant has got possession. Tlio dofomltinb 
in her written statement allogod that tho 
plaintiff's fathor, after obtaining a deed 
of gilt from her inotlior, came to dofen- 
daut and told her ho had ohtainol a 
documont from her motlior so that lior 
daughter, who was plaintiff’s wife, would 
get the property on l*»er (defendant’s) 
death, that her consent was necessary in 
law, and ho would got her maintenance 
also, that she consented, and that accor- 
dingly he obtained from her a document 
called a release deed and passed to lier 
a deed of maintenance but it was never 
acted on. 

It was contended at the hearing that 
the defendant’s consent had been ob- 
tained by fraul and misrepresentation. 
This issue was found against tlio defen- 
dant. The plaintiff obviously had a good 
title as against Laxmi, since the deed 
was by a Hindu mother as heiress of her 
son for consideration, For tlie defen- 
dant however it is argued that the re- 
lease executed by her does not operate 
to bar her claim as heiress of Shantmurti 
on the death of Laxmi, which occurred 
before suit. Tlie learned Judge in the 
lower appellate Court held that as the 
life-holder and the reversioner joined 
together to confer a title on a third 
person, the title so conferred was an 
absolute one. The answer of the ap- 
pellant s pleader to this line of reasoning 
is that the reversioner’s right is only a 
spes successionis and as she had not then 
inherited, the defendant released in July 
1903 what was not transferable pro- 
perty: that in this Presidency the con- 
sent of reversioners to a widow’s aliena- 
tion does not eSmbine with an acoelera- 
tion of the revoraionars’ interest bo vest 
an absolute estate in the transferee but 
is only rebuttable evidence of the pro- 
priety of the widow's alienation and that 
the assent of a Hindu female reversioner 
is worthless. For this last proposition 
reliance was placed on dicta in Varjivan 
Ranoji v« Ghelji G okalda s (l) and 
’"[irriew-so c Bom* 563. 
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\ inai/ak v. Govind (2), In the first of 

these cases Sir Charles Sargent observed: 

At all eveuts, there should be such a con- 
curroDoe of tlie members of the family as suffices 
to rai-^o a presumption that the transaction was 
a fair one. and one justified by Eliodu law Baj 
r.nhhtc P-ibca. V. Gol-oolChunder Chotidhry {Z). 
In the present case the plaintiffs, althouRh dis- 
tant heirs, were the heirs presumptive of Narotam 
at the lime of the sale, entitled to succeed in 
the event of \akhat dying before her mother 
without issue, and, as such, clearly interested 
in disputing the sale. Nor can the mere con- 
currence of Bai Vakbat, albeit the nearest in 
succession, (having regard to the state of de- 
pendence in which all women are supposed by 
Hindu law to have their being) be regarded 
a.s affording the slightest presumption that the 
alienation was a justifiable one.” 

The coDcIuJing remarks were quoted 
by Sir Lawrence Jenkins, in V i nayak v. 
Govind (2) as justifying the Court in 
holding that the consent of the nearest 
reversioner, if a woman, was unneces- 
sary, and therefore the consent of the 
female reversioner’s son Venkatesh, was 
sufUcient to validate the widow’s aliona* 
tion. The son Venkatesh, who predeceased 
the alienating widow, was held bound 
by his assent and the plaintiff as his son 
was held similarly bound. Ranade, J., 
put it expressly on the ground of estoppel. 
In the present case, as has been shown, 
the issue has been tried whether the 
consent of the defendant was not ob- 
tained by fraud and misrepresentation 
and it has been found that the consent 
was not so obtained. The facts there- 
fore seem to negative the presumption, 
which. Sir Charles Sargent thought,' 
would arise in the case of a female’s con- 
sent. It is well established that the 
consent to an absolute alienation by a 
Hindu widow or other female of the 
person or persons constituting the next 
reversion on the death of such female 
will be binding upon the person who 
eventually inherits. This result has 
been assigned to the operation of 
lone or other of two doctrines: one 
being that a widow may relinquish her 
estate in favour of her husband’s heirs 
for the time being, and iPso, she may 
combine with the next heir to effect any 
alienation of the entire estate which 
they agree to make; the other being that 
the consent to a widow's alienation of 
the person or persons constituting the 
next reversion raises a presumption that 
the transfe r was for legal necessity or 

(2) U901] 26 Bom. 120. 

(3) [1869-70] 13 M.I. A. 209=12 W.R. 47 (P.O.). 


that the transferee had made proper an 7 
bona fide inquiries and had satisfied him- 
self of the existence of such necessity. 
Sepeaking generally, the first mentioned 
doctrine has been adopted in the Calcutta 
and Madras High Courts and the second 
in the Bombay High Court: the first 
was aflBriued by the Privy Council in 
Behari Lai v. ATadho Lai Ahir Gayawal 
(4) and the second in Sham Sundar Lai 
v. Achhan Kuntuar {5) . The two doctrines 
were stated and considered by fclie Privy 
Council in the later case of Bajrangi 
Singh V. Manokar^iikaBakksh Singh (6)i 
w hen neither was expressly repudiated 
or approved and the conclusion seems to 
be, as stated by Mookerjee, J., in Debi 
Prasad Chotvdhry v. Golap Bhagat (7), 
that both doctrines are well founded on 
principle. The latest Privy Council 
decision has special significance for the 
purposes of the present case, for there 
as here, the consent of the next rever- 
sioners was not contemporaneous with, 
but sometime subsequent to the woman's 
alienatioD. Their Lordships however 
considered that circumstance immaterial 
for ‘ Omnis ratihabitio retrotrahitur et 
mandato priori aequiparatur/* The act 
of transfer is thus treated as an act 
authorised by the reversioner as a princi- 
pal, a result which can only be arrived 
at by acceptance of the Calcutta doctrine 
of renunciation and accleratioo by a 
female combining with an actual aliena- 
tion by the next heir. The Privy Couaoi) 
held that the claimants were bound by 
the consent of the reversioners whose 
sons they were. In the present case a 
fortiori the defendant is bound by her 
free consent. It has the effect of vali- 
dating as an absolute alienation the act 
of her mother. This conclusion is, I 
think, supported by the following re- 
marks of Sir Charles Sargent in Varjivan 
liangji v. Gkelji Ookaldas (l): 

** As Bai Vakbat's interest. . . was contingent 
On her surviving her mother, which sbe failed 
to do ber joining in the conveyance could (if at 
all) only operate to give validity to it as im- 
porting tbe concurrence of the then nearest. . • 
heir. • . to tbe alienation.*’ 

He there appears to recognize that the 
consent given by the nearest reversioner 
who actually inherits would be binding. 

(4) LX69‘2l 19 Cal. 2S6=19 I. A. 30 P.O.). 

(6) 118991 21 All. 71^=26 1. A. 18S fP.O.). 

(6) (1908] 11 O. C. 78=86 I. A. 1 (P.O.). 

(7) [1913] 40 Cal. 721=19 I. 0. 273 (P.B.). 
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In my opinion the plaintifT is bound 
by her release. I affirm the decree apd dis- 
miss the appeal with costs. 

G.P./r.k. Appeal dismissed . 

A. I. R. 1919 Bombay 143 
Heaton and Shah, .TJ. 
Behramsha Jtatanji and another — 
Applicants. 

V. 

Ewipcror—Opposite Party. 

Criminal Revn. Appln. No 383 of 1918, 
Decided on 24th January 1919, from 
convictions and sentences passed hy City 
Magistrate, First Class. Ahmedahad. 

Petroleum Act (8 of 1899). IS A— Manager 
and servant of company licenaed to store 
petrol— Receiving petrol from third person 
not licensed and storing it — They are not 
. **5,^ enquire bow third person obtained 
‘^■Zjheyare not guilty of abetment. 

The accused A and S were the maoager and 
servant of a firm bolding a license for storinc 
^trol, who undertook to receive and store petrol 
for C (also an accused in the trial Court). Several 
drums of petrol were consigned to the firm from 
various places by C and were received and 
stored by A and D, C bad no license to deal in 
petrol and be was convicted of importing, trans- 
possessing petrol without a license. 

u Sessions Judge and A and B 

moved the High Court. 

.Held: that in storiogtho petrol the firm in no 

were under no 
inquire whether or not O had 
^celved the petrol In a licensed or unlicensed 
way, and that therefor© A and B had committed 

. IP 143 0 23 

tl. y. Divatta — for Applicants. 

^ 5. Patkar—tor the Crown. 

Meaton. J.— We are much obliged to 

Wm Government Pleader in this case for 

tlie pains he has taken to make us ac 

th^^ prosecution view of 

struSed^^' originally in- 

structed to appear bub the Magistrate’s 

judgment presented so much difficulty to 

us that we asked him to look into ^he 

case for the prosecution. That case an 
pears to be this: Accused 1, who is^^a 
trader m Ahmedabad. finding that the 

1918\°d in February 

iut of anxious to make a profit 

?n I *v P***®®' to dealing 

himself no license 
either for the import or transport or pos 

whom Brothers, of 

ftocosed 2 IS representative, that 

AK u ‘bat was sent to 

Ahmedabad to his name. Thereafter he 


sold some petrol of his that was in tho 
custody or possession of Cama Brothers. 
Ho also imported from Rajkot eleven 
drums which were sent covered by a 
railway receipt in the name of accused I’s 
firm which was taken possession of in 
Ahmedabad and stored by Cama Brothers. 
He also transported in a similar way a 
quantity of petrol from Ran pur to 
Ahmedabad. It is quite immaterial for 
the purposes of the point which we have 
to consider to trouble eitlior about the 
quantities or the dates. It suffices for 
our purpose to assume that the transport 
and import by accused 1 was contrary to 
the provisions of the Petroleum Act. 

All the three accused were tried hy 
the First Class Magistrate in Ahrneda- 
bad, accused 1 for the commission of the 
offences of transporting, importing and 
possessing without a license and accuseds 
2 and S for abetting him in so doing. 
They were all convicted. The sentence 
inflicted on accused 1 was an appealable 
sentence. He has appealed and his ap- 
peal is still pending before the Sessions 
Julge of Ahmedahad. The sentences in. 
flicbecl on accused 2 and 3 were not ap. 
pealable. So tliey have applied to us in 
our revisional capacity to set aside the 
fi6Dtences. 

We assume for the purposes of this 
case that accused 1 has been rightly con- 
victed, and we further assume that ac- 
cuseds 2 and 3 dave done all the physical 
things which the prosecution allege that 
they have done. The case turns entirely 
on what was their intention. It would 
be a perfectly legitimate thing for Cama 
Brothers or any one else with a proper 
license to store petrol which had been 
sent to Ahmedabad in the name of and 
for the accused 1. Cama Brothers bad a 
proper license and in storing petrol they 
were not in any way whatever breaking 
the law so long as they did not exceed 
the quantity which they were licensed 
to store or possess. It is nob alleged 
against them that they did exceed this 
quantity. They were under no obliga- 
tion to inquire whether accused 1 had 
received the petrol in a licensed or an 
unlicensed way. That was no business^ 
of theirs any more than it was the busi- 
ness of the railway company, when they 
carried the petrol, as they did in this 
case, to inquire whether the person 
transporting it had or bad not the neces- 
sary license. On the facts alleged, more- 
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over, it quite clear to my thinking 
that we must assume that Gama Brothers 
were ignorant that the law was being 
<leliboratoly broken and we must con- 
tinue so to assume, unless definite cir- 
cumstances are established from which 
it nuist be reasonably inferred that Gama 
Brotliers were in collusion with Parikh 
Brothers, i. o., the firm of accused 1; or 
at least tliat they knew that in storing 
accuse! 1 s petrol they were helping him 
to (leal in petrol which ha had obtained 
Ijy illegal means, i. e, by importing or 
transporting without a license. The 
only particular reason which is given for 
inferring that Garaa Brothers were col- 
luding with Parikh Brothers and did 
know that the petrol was obtained by 
methods deliberately contrary to the pro - 
visions of the law is that they have nob 
given an entirely frank account of their 
part in the affair. 

It may be that they have not, though 
on the Magistrate’s judgment I am not 
sure that even that can be said. Unfor- 
tunately when matters come before a 
Magistrate, it very commonly happens 
that people do not give a frank explana- 
tion of the circumstances although the 
true circumstances may be, as far as they 
are concerned, perfectly innocent. So it 
seems to me that there are not any cir- 
cumstances proved %vhich do definitely 
suggest that Gama Brothers were acting 
in collusion with accused 1 for the pur- 
pose of evading the law. Indeed, if I 
had to conjecture one way or the other, 
I should be disposed to conjecture that 
tliey were not conscious tiiat the law was 
being intentionally evaded. I think the 
Magistrate has in some way been misled 
by the idea that there was something 
fraudulent in the case. Now there was 
nothing at all which was fraudulent in 
the ordinary sense of that word. Ac- 
cused 1 may liave been guilty of import- 
ing and transporting petroleum without 
a license and he may have been very pro- 
perly convicted. (As to that we do not 
express any opinion whatever.) But so 
far as the evidence discloses the circum- 
stances, he did not act in aiu' fraudulent 
way. He acted perfectly openly. Not 
so much as if trying to evade the law 
clandestinely but as if openly defying the 
law. For he had the petroleum sent by 
railway, covered by a railway receipt in 
his own name, so that everything which 
it was necessary to discover as against 
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him was made patent. If once this idea 
of fraud, of something clandestine or 
deceitful, is eliminated, and I think it 
must be eliminted in this case, there 
really remains no reason that I can see 
for supposing that Gama Brothers were 
acting in anything but a perfectly stra- 
ightforward, natural and businesslike 
way. I do not wish to be underst:)od to 
suppose that because a man has acted 
openly and nob fraudulently, he may nob 
have acted contrary to the law. I am 
assuming that accused 1 did act contrary 
to the law and that he has been rightly 
convicted. 

The case is, if anything, even weaker 
on the point of possession than it is in 
the matter of transport and import. It 
is said that accused 1 was for the purpose 
of the Act in possession of the petroleum 
which was actually on the premises of 
and under the control of Gama Brothers 
who have a license. 1 will not say any- 
thing as to whether in such oircum- 
staoces accused 1 could be rightly oon- 
victed of possession, because that is a 
point for the Sessions Judge of Ahmeda- 
bad to decide. But it seems to me that 
by no stretch of ingenuity can Gama 
Brothers be said to have abetted acused 1 
in being in possession against the law of 
this petroleum unless, of course, it were 
clearly established that there was a con- 
spiracy between Gama Brothers and 
accused 1 for the purpose of evading the 
law. As I have already explained, such 
a conspiracy is not suggested by the evi- 
dence and circumstances of the case. 
Even if it were, I should still be very 
doubtful whether Gama Brothers could 
be said to abet the unlawful possession 
by accused 1 of petrol. 

I have dealt with the case at quite 
considerable length, ' because it seems to 
me to be a case of some importance. I 
think the Magistrate lias so used the law, 
in this case, as to show that there is a 
very real danger that perfectly legitimate 
business operations may be obstructed 
and rendered difficult by applying a law 
like the Petroleum Act with a stringency 
that was never intended. I think that 
when assumptions are made, in what 
appear to be ordinary business transac- 
tions, that there is an intention to defeat 
the law, those assumptions need to be 
based on something substantial. If too 
readily made, they will have the effect 
of impeding perfectly legitimate business. 
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I think therefore that in the ease of 
these two applicants Behramsha Batanji 
accused 2 and Vanmali Davchand ac- 
cused 3 the convictions must be set 
aside and the fines, if paid, refunded. 

Shah, J. — I agree. 

G.P./r.K. Conviction set aside. 
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Scott, 0. J. and Hayward, J. 

Morarji Gokuldas & Co. — PlaintilTs — 
Appellants. 

V. 

Asian Commercial Assurance Co. Ltd. 
— Defendants — Respondents. 

Original Civil Appeal No. 14 of 1919, 
Decided on 9th January 1919, against 
Decision of Beaman, J. 

Bombay Rent Act (2 of 1918). S. 2 (c)— 
Leitee of premiies entitled to recover renti* 
landlord within S. 2. 

a lessee of premises who is entitled to recover 
rent fgr tbo premises falls within the terms of 
•the definition of " landlord” in S. 2 (c). 

Weldon and Desai—ior Appellants 

Strangman and Kanga— for Respon. 
•dents. * 

Scott. C.J. — Asa result of negotia- 
which commenced in December 
iyi7, the plaintiffs took a lease from Sir 
Mahomed Yusuf of his premises in Church 
‘Gate Street consisting of a four.sboried 
•house, on 6th of February 1918. By the 
lease the plaintiffs become entitled to the 

^ of Rupees 

b,500 per annum for the first ten years 
.and Rs. 7,000 for the second ten years 
*with an option of renewal for another 
seven years at the same rent, and by the 
lease they acquired the benefit of all sub 
sisting tenancies. Their object in taking 
the house was to utilise the fourth floor 
as an office for their firm. At the date of 
the lease it was held by the defendants 
•on a monthly tenancy and the plaintiffs 
arranged with Sir Mahomed Yusuf to 
give notice to quit on Slst March to the 
■defendants as the plaintiffs’ tenure was to 
commence on Ist of April. Accordingly 
such notice to quit was given to the de- 
fendants on 18th of February. They did 
QOt however quit at the commencement 
of the plaintiffs’ tenure. Therefore they 
were not in lawfuF occupation of the 
fourth floor. They were trespassers. On 
10th of April the Bombay Rent Act (2 of 
1918) came into force and on the same 
^ay the plaintiffs filed this suit for pos- 
1919 B/19 A 20 


sion of the fourth floor. The defendants 
contend that under the Rent Act they 
cannot he ejectc<l. They roly ujion S. 9 
which so far as material is as follows: — 

'No order (or tlio rocovory of possession of any 
promises shall be nmelo so long ns the tenant 
pays or is ready and willing to pay rent to tho 
full extent allowable by tliis Act and performs 
tho conditions of tho tenancy: Provided that 
nothing iu this section 'hall apply . . . whoro tho 
premises aro reasonably and bona fide required 
by tbo landlord eiiliur for ibe erectien of build* 
iugs or for his own occupation. ...” 

The plaintiffs reply that tho premises 
are reasonably re.juired by them for 
their own occupation. The learned Judge, 
after a consideration of tlie evidence ad- 
duced by the plaintiffs, held that it would 
be unwarrantable to throw the slightest 
suspicion upon the honesty of their nioti- 
ves in taking tho lease of Gth Feljruary, 
by whicli I understand him to mean that 
although tliey had not made out a very 
strong case of inconvenience in thoir for- 
mer premises, they did bona fide require 
the fourth floor for their own occupation 
It seems to me that on this point there 
can hardly be two opinions. The plain- 
tills are paying to their lessor for a Jong 
term a rent much higher than that he 
was already receiving and this, coupled 
with their evidence as to the inadequacy 
of their present office accommodation, 
convinces me tha6 they reasonably and 
bona fide require the fourth floor for 
their own occupation. Ibis indisputable 
that tho plaintilTs fall within the terms 
of tlie definition of ‘landlord’ in the Kent 
Act, S. 2 (c), for they are the persons en- 
ihtled to recover rent for the premises. 
The learned Judge, however held that 
their lessor did not require to occupy 
the premises, and therefore could not by 
assigning a reversion to the fourth floor 
confer the right to claim to occupy that 
portion of the house. Whether that 
argument would be tenable if the land- 
lord had assigned his reversion after the 
Act came into force is a question which 
does not arise in this case, for the land- 
lord had parted with his rights for 20 
years and the defendants’ tenancy had 
determined before the Act came into 
force and I find it impossible to hold that 
the^ Act has any retrospective force in 
limiting the operation of prior transfers. 
The plaintiffs were the 'landlords' when 
the Act came into force and I cannot find 
in S, 9 or in any other part of the Act 
anything to prevent them from ezercis- 
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the rights rcsorvecl to landlords by 
S. 9 (2). 

The defendants, besides relying on the 
lirovisions of the Rent Act, contended in 
their written statement that they are 
entitled to si^ecitic performance of a lease 
of the fouvtli floor from Sir Mahomed 
"i'a^uf for five years. Their evidence, 
how ever negatives any such claim. It 
shows tliat they had a lease prepared 
and stamped to take the fourth floor 
from Sir Malion^ecl Yusuf in November 
1917 for five years at Rs. 200 per month, 
l)Ul owing to some conversation with Sir 
Mahomed Yusuf's agent they abandoned 
the idea of a loaso and agreed to pay 
Es. 175 per month on tho understanding 
tliat they would not be evicted. Assum* 
ing the story of the promise or under- 
standing that there would bo no eviction 
is true, it cannot prejudice the plaintiffs 
NS ho admittedly had no notice of any such 
understanding. The defendants may have 
some right of action against Sir Maho- 
med Yusuf Intt they have no defence to 
the plaintiff's claim for possession under 
his registered lease. A further point 
was made that the plaintiffs were not 
entitled to sue as the 6rm of Morarji 
Gokuldas & Co., includes Sir Dinsha 
Wachha who is not a party plaintiff. 
That gentleman has deposed that though 
a partner he has no interest in the finan- 
cial side of the firm or in the lease in 
question. Ho is indeed a salaried part- 
ner only nob interested in the assets and 
therefore nob a necessary party to a suit 
such as this. We set aside the decree of 
the lower Court and pass a decree for the 
plaintiffs for possession as prayed — Rupees 
165 per mensem from Isb April 1918 bill 
delivery of possession as compensation 
for use and occupation — with costs 
throughout on the defendants. 

G.P./r.ic. Appeal decreed. 
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Scott, C. J. and Haywabd, J, 

Bai Kanku — Appellant. 

V. 

Bai Jadav — Respondent. 

Second Appeal No. 1129 of 1915, Deci- 
ded on 10th April 1919, from decision 
of Dist. Judge, Broach, in Appeal No. 4 
of 1915. 

(a) Hindu Law — Widow — Reversioner — 
Decree against widow challenged on ground 
of absence of fair trial — Burden of proof 
is on reversioner. 

In a suit b; a rdversioner on the death of a 


widow, in which he challenges the biDding 
nature of a decree against the widow, the onus 
is oil liim to prove that there baa not been a 
fair trial of the right in suit. [P 147 C 1] 

(b) Hindu Law — Widow — Decree — Decree 
on admission — Decree is not binding on rever- 
sioner. 

Where a decree is passed against a widow on 
a ground fersoual to herself, and which would 
not have been passed but for an admission made 
by her, her admission is not binding upon her 
reversioner. [p 148 C 1] 

(c) Civil P.C. (1908), O. 23, R. 3— Effect 
of withdrawal of appeal is to make decree 
final. 

Tho withdrawal of an appeal has tho effect of 
making the decree appealed against final. 

tP 147 C 2 ; P 148 C 1] 

G. S. Jiao — for Appellant. 

Coyajee and 77. V. Divatia — for Res- 
pondent. 

Scott. C. J. — This is a suit by a rever- 
sioner to redeem a mortgage created by 
a Hindu widow Bai Bonji. The original- 
mortgage was in 1854. It was for the 
debts of the husband of Bonji. Jt was 
renewed in 1857 for the existing debts 
and certain further debts contracted by 
this widow. The latter mortgege is that 
in question in this suit. It contained 
among other provisions a Gahan Laban 
clause that if the money was not paid 
within a year, the mortgagee should be- 
come the owner. In 1865 a suit was 
filed by the widow Bonji to redeem the 
mortgage. It was dismissed by. the Mun- 
sif, on the ground that the plaintiff had 
admitted in 1859, in a deposition given 
in a suit filed by tbe mortgagee against 
a tenant, that the mortgagee had become 
owner of the property by the operation 
of tbe Gahan Lahan clause. For this 
reason the Munsif did not apply to the 
case the decision in Ramji v. Chinto (l) 
decided in the previous year by the Bom- 
by High Court, to the effect that not- 
withstanding a Gahan Lahan clause the 
doctrine ‘once a mortgage always a mort- 
gage’ prevails in this Presidency. Against 
the Munsif’s decision an appeal was filed, 
but it was not heard, as before the hear- 
ing it was recorded as “ adjusted.” 
Bonji died in the year 1902. The rever- 
sioner sued within twelve years of her 
death for redemption. Tbe defendant 
mortgagee contends that the right of re- 
demption is gone, and relieson thedecres 
in the suit of 1865 m support of the plea- 
of res judicata. That a decree against 
a widow in relation to her husband’s 
property may bind reversioners is well 

(1) [1862-651 1 B. H. a R. 199. 
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provided certain conditions 
exist. The leading case is Kata^na Na^ 
tchiar V. Eajah of Shivaguiiga (2). Tho 
doctrine apjilicable to the picseut suit 
IS to be found at p. 603 of that volume 
in the following passgge; 

however to bo nocesstry, in order 

which this ftppcnl 
fvW of. lo consider the question 

a decree of 1847, if it had become 
{!«v^ K Moolco Natchiar's lifetime, would 

claiming the ynmindarv in 
Boccess.onto her. And their Lordships «re o 

hSd no°t 'here 

-or .fZ “ ^>Sht in that suit 

or in other words, unless that decree could 
have been successfully impeached on som* sScciLl 
eround, ,t would have been an cfTc“ ua^ bn! 
to any new suit in the Zillah Court bv am^ 

NaUhia®!'*' succession to Anga >rootoo 
^atcLiar. For assuming her to be entm^>il f/v 

sSsSAlflis: 

venience In bold^c possible incon- 

were not bound by^dccree 

obtained against the wid^w.-. ’'*^ properly 

remarks 

encino® reversioner chal- 

lenging the conclusive nature of the 

bLrJl? • ? ^here has not 

bv fchL ai’Peal filed 

of ^he Tuit”'^' termination 

w the suit m the manner in which it 

®*° operate to bind the 
plaintiff. It 18 argued that the widow 
appealed relying upon the decision of 
the Bombay High Court in the case of 
2?am;t V. Cfunto h) and the inccnclusive 
nature of her previous admission, and 
that, then, without apparent cause she 
abandoned the appeal. It is contended, 
as was found by the learned Judge in the 
trial Court, that Bonji cannot reasonably 
be said to have fairly and honestly con- 
tested the right and taken the steps 
necessary to protect the estate of which 
she was m charge for the time being as 
a Hindu widow. The learned Judge of 
the lower appellate Court has however 
considered tho effect of tho withdrawal 
ol the appeal, and his finding is expres- 
Bod m the following paragraph: 

fif'® aHegatlon in tbe pleadings 

that the withdrawal of the ap >;eal was due to 

(2) tl802-68] 9 AI, I. A. 639=2 Bar. 26 (P. O.). 
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fraud, collusion, or compromise and n.n 
DO Icp.il proof cither It j ' u'“ ” fnoro 

speculate as lo the cause of thi^wUhcl!^’”*’^'' 
was suggested that tho fust Tmirf U 

judginont stated that Bonn 
bolf, sbo must havo cot frichtPiinr^ i ^or- 

of »l.peal .ho„ld i 

came to hear the appeal But 'f it 

jeetnro and conjecturo; howe ’"J""" 

cannot bo accepted as legal proM ",*1 
si|gKosted that as tho property Joruf 

sidcrahly moro than the amount , ^ i 
and as the Munsifs deeSu 
wrong. Bonji was nnlikrlv to hr.e 
the appeal unless it was ,nado worth 
to do so. But this, again i. ?»!.'; ‘‘®’‘ 
which, though it luav bo vvi%n ^^2 ^^*^P*cioq 
bo acid , Sre?o„'fl"d ""ff, "‘“““f 

shown that the withdrawal of 11 o 1 

due to fraud, collusiomor compromL 

He therefore held that tho withdrawal 
of the appeal had the effect of mal in^Mfi 
decree of the first Court final, andas tli f 

decree was fair ly and properU: ohVaJned i n 
a suit contested up to docree. it fulfilled 

til the rule laid down in 

the SJuvagunga sense ( 2 ) as amplified in 

the later cases. The t'**ue(i m 

to this point are Ilari Nath 

oiS'' 

^r.rrh' .Ini'- 

all for .vaot o, fun<,srwa'\!°d.Tru“po“.J 
put on the ground that the negligence of 

the perpoee of birring ^Se rLTol^ 
versioner subseauanMxr . **' 

point whieh itra“r7he‘ porr^‘:, t^Se” 

bhlTl 7??,- / Ghela- 

bhatv.Bat J aver (4), very similar to 

the present case, and Risal ' 

Sfnp;. (5), 

in point being atJp. J79 (o/45 7 . A.) ^ 

th?fi ”?• second appeal to accept 

of the lower appellate Court, which has 

ort“hat°K ® ^ that 

on that basis the learned Judge was righk 

m holding that the withdrawal of thei 

appeal has the effect of making the decre3 

(3) [189^1 ^21 Oal. 8=20 I. ^A. 183=C Sar. 334 

f4) tI913] 37 Bom. 172=17 I.O. 866 
(6) A.I.R. 1918 P.O. 87=40 All. 69’3=46 I A 
168=48 1.0. 663 (P.C.). * 
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!o{ tliG first Court final. The learned 
iludi-o however did not decide the case 
laj’ainsl the iduintill', for ho held that the 
decree in the Munsif’s Court was Riven 
A'^^ainst the widow on a Rround personal 
to liorsclf inasmuch as the Munsif would 
not liavo decided hut for her admission 
anrl that lier adniissicn in the litiRation 
could ho no more hinliug upon the re- 
|Versioner than an alienation l>y her of 
!luir oquitv of rcilemption otherwise than 
;fov necessity. The question is whether 
the learned JudRe is right in this con- 
clusion. 

In my opinion iio is right. The suit 
was decided by the .Munsif on the ground 
tliat nt>t withstanding the decree in liamji 
V. Chinlo (l), which had established for 
gahan lahan mortgages the principle of 
“once a mortgage always a mortgage’’, 
the widow Bonji was concluded by an 
admission in a previous deposition to the 
effect tliat the mortgagee had become the 
full owner by operation of the gabaii 
lahan clause. Such a decision cannot be 
rested on the doctrine of estoppel, for the 
mere admission of the widow in a depo- 
sition raised no estoppel although the 
Munsif seems to have treated Bonji as 
estojiped from pleading that the equity 
of redemption reitiained in liov. It was 
not an estopfiol binding on Bonji’s re- 
presentatives, assuming that the rever- 
sioners of her husband can in the circum- 
stances ho treated as her representatives. 
The suit was dismissed in consequence of 
an unguarded statement by Bonji which 
could affect no one hut herself. The 
Iilaiutitl’s case can therefore be put at 
least as high as that of tho reversioner in 
Braja Lai Sen v. Jiban Krishna Roy (6), 
where a suit by a widow to set aside a 
sale had been dismissed mainly on the 
ground that the sale had been confirmed 
with the consent of the widow given upon 
receipt of Rs. 2.040 by her and the 
learned Judges ^laclean, 0. J., andBaner- 
jee, J., said that having regard to the 
ground of dismissal, it would nob be right 
to hold it a bar to the reversioners' claim. 
The only remaining question therefore is 
whether the suit is barred by limitation. 
Here again I think the learned Judge is 
right, for if the enquity of redemption 
was only suspended during Bonji's life- 
time, the reversioner being within sixty 
years would, even according to the Limi- 
t ation Act of 1859. Cl. 15 b e within time. 

(6) [18991 26 Cal. 285. 


The decree of the lower Court must be 
affirmed and the appeal dismissed with 
costs. 

Hayward, J. — The plaintiffs sued de- 
fendants to redeem a possessory mortgage, 
dated 22nd December 1857. It was ex- 
ecuted by the widow of the last male 
holder and contained a gahan lahan' 
clause providing that the mortgagee 
should in default of due payment of the 
loan become owner of the property. It 
was admitted by the widow on 21st 
October 1S59 in proceedings between the 
mortgagee and the tenants that the mort- 
gagee had under the Galian Lahan ’ pro- 
vision become owner of tho property. 
She nevortlieless sought some years later 
to repay the loan, Rs. 2.300, and redeem 
tho property valued at Rs. 13,000, but 
her suit was on the strength of her pre- 
vious admission dismissed on 3lsb Octo- 
ber 1865. It was however conceded in 
the judgment that otherwise the “gahan 
lahan” provision would not have had 
the effect of making the mortgagee 
the owner of the property in view 
of tho decision in liamji v. Chi^ilo (1). 
The widow appealed on the grounds 
that slie was not hound by her admis- 
sion in other proceedings and that 
tlie decision was directly opposed to the 
ruling in Hamit v. C/itnfo(l). The appeal 
was filed on 30th November 1865. but 
was withdrawn on payment of oosts^ on 
23rd January 1866. It was endorsed ad- 
justed” on 3 rd’ February 1866. No further 
procedings were taken and the widow 
died in 1902. The representatives of*bhe 
reversioners brought the present proceed- 
ings for redemption against the represen- 
tatives of the mortgagee in 1911. There 
was no question as to the propriety of 
mortgage, nor on the other side was it 
disputed that the debt had long been liqui- 
dated out of the profits of the property. 
The suhstanbiai questions were whether 
the reversioners were bound by the 
decree against the widow and whether 
they were barred by limitation. 

The Subordinate Judge came to the 
conclusion that the reversioners were not 
bound as there had not been a fair trial 
of the right of the reversioners within 
the ruling in the Shivagunga s case (2) in 
that the widow had compromised the ap- 
peal. He thought the widow could not 
“under the circumstances be reasonably 
said to have fairly and honestly con- 
tested the right and taken the steps 
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necessary to protect the estate of which 
she was in charge for the time being as 
a Hindu widow/* The District Judge 
came to the same conclusion bub by a 
more direct route. He considered that 
the ground on which BonjL*s (the 
widow’s) suit was dismissed was her ad* 
mission that the breach of the **Rahan 
lahan clause bad made the mortgagee 
owner and that it was thus * 'dismissed 
on a ground personal to herself/* and did 
not bar the reversioners. He considered 
that it was not shown that the with- 
drawal of the appeal was due to fraud, 
collusion or compromise*' and that ' the 
case must be dealt with as if no appeal 
had been preferred." He thought that 
the ruling in the Shivagunga* case (2) 
did not support the proposition that 
where the decree appears to be mani- 
festly wrong, it is the widow's duty to 
appeal from it, and if she fails to do so, 
or having appealed fails to press the ap. 
peal to a decision she shall he considered 
to have failed in her duty to protect the 
estate and the decree in tliat case will 
not bind the reversioners/* It would 
seem therefore that he held that there 
had not been a fair trial of the right of 
the reversioners quite apart from what 
happened to the appeal. Both the Sub- 
ordinate Judge and the District Judge 
held the reversioners were not barred 
by limitation. 

W 6 have therefore those established 
facts. The loan of Rs. 2/iOO on moi t- 
gage of property worth Rs. 13,000 was 
permitted by the widow, on an admission 
extracted from her in other proceedings 
in direct opposition to the equitable rule 
once a mortgage always a fnortgage" 
recognized in liamji v. Chinto (l), to 
result in tl^e onlargarnont of the inort- 
gsgoo 3 interest into full ownership with- 
cut dispute in appeal. It scorns to me 
itnpoBsibio for us to say on those estab- 
li8ho<l facts that there was no justilica- 
tion for the view that there had been no 
fair trial of the rigl)t of the reversioners 
within the ruling in the Shix-agunga's 
case (2) : the view hold notwitlistunding 
some ditleronce of opinion as to what 
happened to the appeal by both the 
lower Courts. It seems to me that this 
case and indeed every other of this na- 
ture must bo decided on its own particu- 
lar merits. The admission of the widow 
here was apparently without considera- 
tion and without legal necessity. It was 


inconclusive and it would seem to luivo 
been insullicieub even to hitid lior own 
limited iutorost in the equity of rotloinp. 
tion. It was obviously inetfecbual to 
transfer the iin per bant interest therein 
of the reversioners. The l)ohaviour of 
the widow and the widow's- interest were 
the subjects mentioned in the judgment. 
There was no reference whatever to the 
important interest of the reversioners. 
There was in eOect a trial only of the 
riglit of the widow, Tliere was not a 
fair trial, indeed there was no trial of tho 
right of the reversioners. It seems to 
me that would bo sullicient to exclude 
thetrial fromtlie rule in tlie Shivaouxiga 
case (2) without going furtlier and estab- 
lishing fraud in the withdrawal of the 
appeal. It has somewhat similarly been 
hold that suits against the widow for ar- 
rears of rent or maintenance chArgeal)la 
to the estate were personally against blio 
widow and did not involve the rights 
of the reversioners. There was no 
necessity therefore in those suits to 
establisli fraud. They were Nugender^ 

u n^er Gh ose v . S reemuttu Kami nee 
Dos^ee (7) and Tiatjun Doohey v. Brij 
Bhoohun Lall Awusii (8). It has also 
somewhat similarly been held that suits 
in which arbitration awards or compro- 
mises have been accepted by tho widow 
would, quite apart from tho fraud, not 
hind the reversioners. These have l)eon 
detailed at pp. 92 to 94(e/ 3b I A) Kh unni 
Lai V. Gohind Krishna Naraixi (9). These 
rulings were there held inapplicable (at 
p. 103 of 38 1* A.) hut were not disap- 
proved by thoir Lordships of the Privy 
Council. It would seem therefore that if 
there should be no real trial of the rights 
of the reversioners it would he unneces- 
sary to establish fraud to exclude the 
trial from the rule in the Shivagunga's 
case (2). 

If there should he a real trial of 
tlio rights of tho reverdioners the elTect 
would of course bo nulUfiod by proof of 
fraud. But there must be a real trial of 
tho rights of tho reversioners and thero 
must also be freedom from fraud in order 
to provoke tlie rule in (ho Shirgunga's 
case (2). Such was not the case hero. 
Tliero was no practical trial of the rights 

(7) L1SC6I ll I. A. t241— 2 Sar. 276 (P.C.). 

(8) UH70) 1 C.il. 133=:^ 1. A. 276=3 Sar. 541 

(P.G.). 

(0) tlOlll 33 All. 36G=38 I. A. 87=10 I. 0. 

477 (P. O.J. 
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of tho reversioners anrl tliore was no 
nec0<3sity to establish frau^. This case 
was thciefore ^listinguisliablo from those 
of ./ Ufjul Ki$}f(fre v. Jotenfiro Mohnyi 
TiUforc (10), Uitri ]^ath Chatterjee v. 
^lothuf'mohun Goswttmi (3) and Hi sal 
Sintjh V. Balwant Singh (0).' It has 
moreover to 1)0 vomemberel that, as 
pointed out in the last inentioned deci- 
sion the rule is a special rule applicable 
to the i^eculiar position of limited holders 
under ]Iin<lu Law» and not the gooeral 
and strict rule of res judicata prescribed 
by S. 11. Civil P. C. of lOOS. This spe- 
cial rule has to l)e applied with due re- 
gard to the peculiar precautions neces- 
sary in this country to prevent the exer- 
cise of pressure over limited female 
holders to the prejudice of the rights of 
rovorsionors. The rule has therefore nob 
to he interpreted with reference to the 
strict rules regarding fraud and irregulari- 
ties required to invalidate decrees other- 
wise binding under the general law of 
procedure. 

lb seems to me that the question of 
limitation has also been decided rightly 
by the lower Courts. The suit by the 
widow affected only her own right to re- 
deem, and did nob, in viosv of what has 
been said, affect the right of the rever- 
sioners. They had 60 years to redeem 
under S. 15, Act 14 of 1859, and their 
right would not have become barred in 
any case either under that Act or Act 9 
of 1871 by reason of S. 2, Act 15 of 1877. 
But, as a matter of fact, they brought 
their suit within 12 years of the death 
of the widow and within GO years of tho 
mortgage, and tlieir right to redeem 
would not tlierefore be barred either by 
Art. 144 or Art. 148, of the Schedule to 
the Limitation Act, 1908. 

G.p./r.k, Appeal dismissed, 

^(10) u 8^1 To ^1. 985 ^OTa.' 66=4 SarTsM 

(P. 0 ), 
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Heaton and Pratt, JJ. 

Syed Yacooh Syed Lallamian — Ac- 
cused -^Applicant. 

V. 

Emperor - Opposite Party - 

Criminal Eevn. Appln. No. 283 of 1918, 
Decided on 13th November 1918, from an 
order passed by the Second Presidency 
Magistrate, Bombay. 


(a) Criminal P. C. (5 of I89S), S. 106 — 
Accused convicted under S. 504, 1. P. C., can 
be asked to furnish security. 

A breach of the peace or a probable breach of 
tho peace bciog an mgredient of tbc oOoncemade 
punishable by S. 504, I. P. 0., it is not illegal to 
direct a person convicted under that section to 
furuish securitv to keep tho peace under S. 106. 

[P 151 C 1,21 

(b) Criminal P. C. f5 of 1898), S. 106— (Per 

’'Other offences involving breach 
of peace, ''explained. 

Per Heaton, J . — Tho words “other offences 
involving a breach of the peace'* in S 100, are ap* 
pliciblo wbero there actually has been a breach 
of tho peace, and also whore the deffnition of the 
offence involves a breach of the peace. 

LP 161 0 21 

Per Vrali, /. — The phrase “other offences in- 
volving a breach of the peace” iocludos offences 
which are offences because a breach of the peace 
has occurred or because a breach of the peace Is 
likely to occur. [P 150 0 21 

tdiinshi and AT. B. Dave — for .\ccusod. 

S. S. Patkar, Government Pleader and 
E, F. Nicholson, Public Prosecutor — for 
the Crown. 

Pratt, J . — Tho applicants in this case 
have heen convicted of offences under 
Ss. 341 and 604, I. P. C., and further 
applicant 1 has been ordered under 
S. lOb, Criminal P. C., to furnish secu- 
rity for keeping the peace. The applica- 
tion for revision in regard to the convic- 
tions and sentences lias not been pressed, 
and in regard to applicant 1 it is conten- 
ded that the order for security is illegal 
as the offence which he has committed 
under S. 504, is not one which involves 
a breach of the peace. In my opinion, 
the phrase “other ofifences involving a 
breach of the peace" inclujes offences 
which are ollences because a breach of 
the peace has occurred or because a breach 
of the peace is likely to occur. This is 
consistent with the cases of Jib Lai Gir 
V. Jogmohan Oir (l), Baidxja Nath 
Majumdar v. Niharan Chunder Gope 

(2) , Kannookaran Kunhamad -v. Emperor 

(3) , Raj Narain Roy v. Bhagabat Chun- 
der Nandi (4), and Abthtl Ali Clioudhury 
V. Emperor (5), where it was held that 
the oBence under S. 143, I. P. C., of 
unlawful assembly does not necessarily 
involve a breach of the peace. This is so, 
for the common object of the unlawful 
assembly naay not be to commit a breach 
of the peace. I do not agree with the 

(1) [18991 26 Cal. 576. 

(2) [19091 30 Gal. 93. 

(3) [19031 26 Mad. 469. 

(4) [19081 35 Cal. 315. 

(5) [1916] 43 Gal. 671=34 I. 0. 361. 
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decisions in -4rim Samanta v. Empeyor 
(6) and Kannookarait Kiinhtitnail v. 
E?nperor (3) that offences which are 
likely to lead to a breach of tlio peace are 
excluded. This is contrary to the deci- 
sion in Jib Lai Gir v. Jogmohan Oir (l) 
that the Court 

**Bbould ba SAtistied that tbe nebs do involve a 
breacli nf Uie peace or an evident intontiou of 
comcnitbiug the same.*’ 

Of course a breach of the peace or a 
probability of a breach of the peace 
must be an ingredient of the otTonce. 

A breach of the peace must be the common 
object of the unlawful assembly in a con- 
viebion under S. 143* I. P. C., or bho 
intention of the accused in a oonviotion 
under S. 448, I. P. C.i Subal Chnnder 
Dey V. Ram Kanai Sanya^ii (7). S. 106 
could not be applied after a conviction 
for defamation, although the person de- 
famed was provoke! to commit a broach 
of the peace, for that is something beyond 
the scope of the olfenee charged. But in 
regard to S. 501* I. P. C.* it is clear that 
a breach of the peace or a probability of 
a breach of bho peace is an iogrodient of 
the offence. For insult is not an otTence 
unless it is given with the intention or 
knowledge that it would be likely to 
provoke the breach of a peace. I am 
fortified iu this cot^bruction by the fact 
that S. 106 also includes the offence of 
criminal intimidation. It would be re- 
markable if the section justitied security 
in the case of language used with the 
intention of causing alarm and not lang- 
uage with the intention of provoking a 
breach of the peace. I would acoordingly 
discharge the Rule. 

Heaton* J. — I agree that the Buie 
ehould be discharged. We have from time 
to time had a good deal of argument as 
to the moaning of the words **other 
oftencos involving a breach of the peace" 
which occur in S. 106* Criminal P. C., 
and at last sve have determined to record 
what wo have to say in relation to these 
words as they apply to the particular 
case before us. It seems to me that they 
are difTicult words to construe, and there 
is DO doubt that their meaoiiig has been 
differently interpreted by different Judges 
at different times* I have a pretty clear 
view of my own as to what the words 
mean and why they are used. But 1 do 
not profess to suppose that my particular 

(6) U0031 so Cal. dC6. 

17) UBSS] 2SCal. 028« 
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view will 1)0 aocopted at any rate l>y tho 
majority of other Judges, booauso tlio 
words are so ilhisivo that they must of 
necessity attract ililToronb intorprotatinnH 
from dilToront iniiuls. To my thinking 
the words cover at any rate two clascss 
of oases. Thoy rniy cover more, but 1 
am tiuiLe satisfied in my own mind tlial 
blioy cover two classes of oases. The first 
class of cases is where tliero actually has 
been a broach of the peace, not where it 
has been inbondol moroly or boon likely 
to occur. l)ut whore in fact it l)as oc* 
curre i. Tint is one class. The other class 
is where bho definition of the offence in- 
volves a breach of the peace, as it does 
in one of the two classes of cases which 
occur under S. />01. Tlioro, insult as a 
criminal offence is defined. One class of 
cases is where the insult is peri)otratod 
with the iutentiun or knowledge that it 
is likely to give provojation which will 
cause anotlier person to break the public 
peace; the other class is wliore it is i>or- 
petrabed with the iutenbion or know- 
ledge that it is likely bo provoke anotiier 
person to commit some other offence. 

Now in the kind of case wo are dealing 
with the result was an olfenee. It was 
perpetrated with the iQteobioa or know- 
ledge that it would be likely to cause a 
breach of the peace. So the determination 
of what is an insult in this case involves 
a determination of what is a bread) of 
the peace. You cannobdo the first without 
the second. You cannot decide that the 
insult is punishable under S. 504 unless 
j^ou know what you tnean by the words 
breach of the peace." And where that is 
80 , I think that the words in S. 106 have 
operation. The case we are dealing with 
is a case of that typo. Therefore I think 
the Rule should be discharged. I only 
wish to mention one other point. I have 
said nothing about what actually con- 
stitutes a breach of the peace, and that is 
a matter that also is very frequently 
argued. It is questioned whether in order 
to reach what is known as a breach of 
the peace you have to go so far as to 
indict blows. One view is that you must 
go that length. The other view is that 
you may have a breach of the peace long 
before you come to the infliction of 
blows. This view contemplates that the 
* mere assembling of men for a criminal 
purpose is a breach of the peace and that 
the mere use of language* if it is violent 
enough* is a breach of the peace. But on 
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this topic r do not wish to express any 
opinion, because to do so is not necessary 
for the purposes iu bund. 

G.r,/R.K. Utile discharged. 

A. i R. 1919 Bombay 152 
Pratt. J. 

Nath^nal Gh am t rma I — Plaintiff. 

V 

Mnni rinn Uadhakissoyi — Defendant. 

Original Civil Suit No. 456 of 1918, De. 

cided on ?2nd March 1919. 

(a) CivlJ P. C. (5 of 1908), S 73 and O. 21, 
R. 55 — Money paid to remove attachment 
cannot be rateabJy distributed. 

Money paid undor U. 55. O. 21, Civil P. C., 
to remove an attacbmout is not subject to ratca* 
blc distribution, and is*payabl6 only to the 
attaching creditor. [V 163 C l] 

(bj Civil P. C. (5 of 1908). S. 73— S. 73 ap- 
plies to money realised by process of execu- 
tion. 

S. 73, Civil P. C., is restricted in its applica- 
tion to assets held by the Court which were 
realised or obtained by process of execution. 

LP 153 0 2] 

Inverarity — (or Plaintiff. 

— for Defendant. 

Judgment. — The judgment^creditor 
in this case apiilies for payment of the 
money received by the Sheriff under a 
warrant of attachment issued in execu- 
tion of the decree in Suit No. aS6 of 
1918. The prothonotary refused to issue 
an order in Form No. 64, holding that 
the money was an asset available for rate, 
able distribution. The judgement-credi- 
tor had taken out a warrant in Lorm 
No. 48 for attachment of the moveable pro- 
perty of the judgmenUdebtoruoder O. 21 
R. 43. The bailiff entered the judgment 
debtor's shop and showed tlie warrant to 
a partner in the judgment-debtor's firm 
and pointed out that if the money were 
not paid he >vould soi;^e and keep in his 
custody the moveable property in his 
shop. The judgment-debtor then paid the 
decretal amount with costs of execution 
and Sheriffs* poundage. The question is 
whether this amount is available for 
rateable distribution among the other 
judgiuent-creditors who had made previ- 
ous execution applications. 

Section. 295. Civil P. C., 1882 has been 
considerably enlarged under S. 73 of the 
present Code. Tlie former refeired to as- 
sets “realized by sale or otherwise in 
execution of a decree,’* and the latter 
refers to “assets held by a Court.” The 
phrase “assets realised by sale or other- 
wise” was construed in the case of P^^r- 
shoitamdass Tribhova^idass v. Mahant 


Su7'ajbkartki Haribharthi (l) to be assets 
which have been realized from the pro- 
perty of the judgment-debtor by sale or 
otherwise. The words **or otherwise” 
were explained in the judgment by refer- 
ence to Ss. 291 and 305 — equivalent to 
0. 21, Rr. 69 and 83 — that is where 
money is paid to stop a sale or is raised 
by private alienation to set aside a sale. 
This decision was based on the position 
of S. 295, Civil P. C., where it ap- 
peared under Ch. 19 of the Code dealing 
wdth execution of decrees and under the 
sub-division to that chapter referring to- 
sale and delivery of property. As a result 
of this construction it was held that 
moneys paid by a judgment-debtor under 
arrest in full satisfaction of the decree^ 
were not assets realised in execution by 
sale or otherwise, because the process of 
execution bad not been directed against 
the property# 

Following this case, it was held in 
Gopal Dai v. Chunni Lai (2) and in. 
V ibudhapriya Tirthaswami v. Yusuf Sa- 
hib (3) that money paid to remove an 
attachment was not within S. 295. as an 
attachment was not a process of sale or 
conversion otherwise of property. The» 
correctness of the reasoning in Purshotam. 
dass' case (1) seems to have been doubt- 
ed in Ma^itlal Umedram v. Nanabhai 
Hlaneklal (4). where Sir Lawrence Jen- 
kins explained that tlie word “realized*^ 
implied that property had been converted 
into or obtained in cash or some otl^er 
form available for immediate distribution. 
Hence, if money is paid into Court it is 
obtained or realised, even though there 
has been no sale or conversion of the 
judgment-debtor’s property, On this 
meaning of the word “realised” it was 
not necessary to limit the words “or 
otherwise.” as Sir Charles Sargeanb did 
in Purshotamdass* case (l), to processes 
of execution ejusdem generis with sale. 

I think the amendment in the present 
Code of Civil Procedure was intended to 
overrule Pursholamdass' case (1) and to 
provide that all assets held by the Court 
are available for rateable distribution, by 
whatever process of execution they may 
have been obtained. I also think that 
the assets must have been obtained in 
execution. The reference to costs of 

(1) LlSSl*; OBom. 688. 

(2) Ue86] 8 All. G7. 

(8) L19051 28 Mad. 380. 

(4) llOOl] 28 Bom. 264. 
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realization and the position of the section 
in the Code at the end of Part 2 on 
execution seems to me to lead irresistibly 
to this conclusion. This was also the 
view taken by Bakewell, .!., in Snikeena 
Katun V. Mahomed Abdul Aziz (5). The 
asset therefore, must be something ob- 
tained in execution in a form available 
for distribution among the judgment-credi- 
tors. Under S. 73 therefore I think it 
necessary to establish (1) that the money 
is an asset held by the Court, and (2) 
that it has been realised or obtained in 
execution. 

To turn now to the present case, there 
is no doubt as to the first point that the 
money is an asset held by the Court. As 
to the second point it is argued that it 
has not been realised in execution as the 
warrant of attachment was not in fact 
executed. This seems to me to be a mere 
quibble. It matters not whether tlie pro- 
perty was actually taken into custody by 
the bailifT or nob. Physical contact, it 
may be noted, is nob necessary to actual 
seizure under O. 2l. R. 43: Multan 
Chand Kanyalal v. Bank of Madras (6)- 
sec also Bissicks v. Bath Colliery Co. (7). 
The warrant directed a seizure and after 
seizure, release of the goods from custody 
if the judgment debt was nob paid. This. 
I take it, is what happened, and in any 
event the money was paid under stress 
of the warrant. The warrant is a process 
of execution and it was the warrant that 
procured the payment of the money. 

If the matter were ros integra, I should 
hold that the money was an asset held 
by the Court and realized in execution 
and therefore, liable to rateable distrihu’ 
^on. Bub It has been held in Sorabji 
Coovarjt v. Kala Raghunatk (b) that 
the money pa:d to remove an attachment 
under O 21. R. 65, is not subject to 
rateable distribution, the reasoning being 
\i} that the money was not realized in 
process of execution, and (2) that rateable 

nj '^he provisions 

oi it. 65. The first ground follows the 

oases decided on the words “sale or other- 

•wise, which are held to mean sale or 

other process of execution provided for 

m the Civil Procedure Code — Sew Bux 

gogfg V. Shtb Chund erSen (9), Prosonno. 

(6) [19161 ^Mad. 221=20 1 O QM 
(0) [19041 27 Mad. 840. 

(7 [18781 8 Ex. D. 174. 

(8) [ 1011 ] 80 Bom 160s=13 I. O. 911 

(9) U88cj 18 Cal. 226. 


moyi Dassi v. Sreenanth Hoy (10) ami 
Vihuilhnpriya Ti rlhasiotnni v. Ynsu/ 
Sahib is). But tliose cases all followo.l 
Purshottimdass' case (1) in rostrioLing thu 
process to one of salo or conversion of tho 
property, and I vonturo to doubt wliothor 
this is not too resbrictivo a oonstruuLion 
Under tho amended section in wliich tlio 
words “sale or otherwise" have I)0Gn 
dropped and in wbicli there is merely an 
implication that tho assets should bavo 
been realized or obtained in execution 
proceedings. I also venture to doubt tlie 
correctness of the second reason. O. 21, 
R. 55, operates effectively where there 
is one decree-holder. If there are a nuin- 
her of decree-holders, there is no scoiie 
for the rule, for the judgmout-dohtor has 
no motive for paying off’ one judgment- 
creditor when the same property is liable 
to bo re attached by the others. To allow 
one decree-holder to paid olTin full when 
the property is insutiicienb to discharge 
other judgment-debts might possibly be 
undue preference and defeat the object of 
the section which is equal distribution 
of all the moneys received in execution. 
Again, wliy should a judgment- creditor, 
whose attachment has beou removed 
under O. 21, R. 65, be in a better posi- 
tion than a judgment-creditor who has 
taken the trouble of bringing the pro- 
perty to sale? Lastly, if the money paid 
under O. 21. R. 55, to remove an attach- 
ment is not available for rateable dis- 
tribution, then a fortiori money paid to 
atop a salo under O. 21, R. 63, would 
also not be so available. But oven un ler 
the old section it was .assumed by Sir 
Charles Sargent in Purshotamdass' case 
(l) that money paid to stop a salo is 
available for rateable distribution. So 
that the interpretation put upon the 
section in Sorabji Coovarji v. Kala 
Raghunath (8) makes the now section 
more restrictive than the old one, and 
this is nob whabthe legislature intended. 

I agree^ with thodecision in Thiraviyam 
Pillui v. Lakshmnna Pillai (11) that 
money paid under R. 65 is an asset held, 
by the Court and is, like the money paid, 
to stop a sale under R. 83 available for 
distribution. But I differ from the case, 
in that I think that S. 73 is restricted to 
what is paid into Court by virtue of pro- 
cess of execution. 


flO) [18941 21 Cal. 8C9. 

(11) [1918] 41 Mad. 016=47 I. 0. 638. 
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I havo ventured to express my opinion 
tis to the construction of tho section, bub 
fool bound bo follow tbe decision in 
Sorahji .9 ciso (S) and I therefore direct 
tho prothunotary to issue the payment 
Older in Form No. 61. This order should 
nob ho issued for three weeks pondin*? an 
ai)j>eil . Tho abtachin^sj jadgrnent-cre li • 
tors costs, inclulin^ tlie costs of tlie 
previous application to be costs in the 
execution. Tho other judgmenb-creJifcors 
to pay their own costs. 

G.P. K.K. Order accordingly. 
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TvIahten, J. 

Govind Laxman Gokliale — Plaintiff. 

V. 

IIaricha7ul Maitchara^n — Defendant. 

Original Suit No. 1466 of 1917, Deci^ 
-dad on 1st February 1919. 

Contract — Construction — Agreement for 
t&ic of immovable property*— Bargain paper 
to be prepared by vakil — Certain amount 
agreed to be paid at time of preparation of 
bargain paper and balance of time of execu- 
lion of sale decd^Barpain to be cancelled 
under certain circumstances — Agreement 
beJd not to be concluded contract but merely 
agreement to enter into contract and thus not 
specifically enforceable — Specific perform* 
a nee. 

Defendaut agreed lu writing to sell certain 
immovublo [property to tbo pUintiH for a certain 
price. O(jo of the conditions of tbo agreement 
was as follows: “Tho bargain paper for tho sale 
of tbe said immovable property shall be made 
through a vaUil within two days from this date 
and at the time of making the bargain paper I 
am to take from you by way of earnest money 
in respect thereof Bs. 10 , 000 , that is to say, you 
are to pay tho same to mo and as regards rupees 
two Ucs aud lis’c thousand, being the balance, 
you are to pay the same to mo at the time of tbe 
execution of the sale deed by me.“ Another clause 
referred to certain suits pending against tbe 
defendant and provided that if those suits were 
decided against him tbo bargain was to be can* 
celled and tbe deposit returned: 

Held: that tbe condition as to the execution 
of tbe bargain paper provented tbe agreement 
from operating as a concluded contract and that 
tbo document being merely an agreement to 
•ontor into a contract could not be specifically en* 
forced. ,[p 15C 0 1] 

Jinyiah^ Kanga and Moos — for Plain- 
tiff. 

Davar, l7iverarity and Strang^nan — 
lor Defendant. 

Judgment. — This is an action for spe- 
•cific performance of an alleged contract 
dated 28th November 1917 for the sale 
by the defendant to the plaintiff of a pro* 
party at Giant Road for Rs. 2,15,000, 
"The defence is that there was no conolu- 
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ded contract, but merely an agreement 
to enter into a contract, which iu law 
amounts to nothing. The point is that 
in the document sued on, there is a refer- 
ence to a further document being exe- 
cuted, and tho question is whether that 
reference prevents the document sued on 
being an enforceable contract. The docu- 
ment sued on is in duplicate, but as each 
duplicate is in the first person, the words 
of each jiart are not precisely tho same. 
Tliere are also some other differences in 
the precise wording of the two duplicates 
which I will consider liter on. Both 
duplicates are in Gujarati. Taking the 
duplicate Ex. A, signed by the defendant, 
it ran thus: 

"To Govind Laxman Gokhale. Given in writ- 
jug by Harichand Mancbaram. To wit. What 
is written is as follows: I agree to sell you for 
rupees two lacs and fifteen thousand my immo- 
vable property near Play House at Grant Road.*’ 

Then follows a formal description of 
the property. Thau the document pro- 
ceeds: 

“The conditions in respect thereof are as fol- 
lows: ( 1 ) The bargain paper for tbe sale of tbe 
said immovable property shall be made through 
a vakil within two days from this date and at 
tbe time of making tho bargain paper I am to 
take from you by way of earnest money in res- 
pect thereof Rs. 10,000, that is to say, you are 
to pay tho same to me, and as regards rupees two 
lacs and five thousand, being tbe balance, you 
arc to pay tbo same to me at the time of the 
execution of tbo sale deed by me.’* 

Then Cl. 2 refers to certain suits in 
the High Court pending against the 
defendant, tbe vendor, and that if those 
suits are decided against him, the bargain 
is to be cancelled and the deposit re^ 
turned. Then Cl. 3 provides for sharing 
the costs of the sale equally. Cl. 4 deals 
with the completion of the sale and fixes 
it at six months from the date of tbe bar- 
gain paper. Then it proceeds: 

“Oq tbo decision in tho case being given in my 
favour during the said period, I am to get passed 
marketable titles for you and to complete the 
matter of sale. If perchance the suits pBnding 
in the High Court are not disposed of within six 
months, then this agreement shall bo in force 
till tbe disposal of the said suits and on tbe said 
suit being dccidod in my favour, I am to com- 
plete tbe matter of this sale; and if the High 
Court suits be decided in my favour within six 
months, I am to complete* and you ate to get 
completed the mattorof sale within six months.** 

Then Cl. 5 provides for the vendor 
getting the signature of a certain adop- 
ted son along with the vendor^s signature 
on the sale deed. Cl. 6 says that the 
defendant has not to pay brokerage. Then 
the doonment concludes: 
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have given and have taken from you tho 
Agreement to the above effect of my and your 
free will and pleasure/* 

Tlien follows the date, 28th Novembor 
1917, and the signature of tho defendant. 
What happened afterwards was that tliG 
defendant’s solicitors pi*epared a draft 
contract in English, but that eventually 
the parties did not agree on its terms 
and consequently this suit was lirought. 
It should be observed that the plaintiff’s 
solicitors, Messrs. Khanderao, Laud and 
Metha, in entertaining and altering this 
draft contract, were particularly careful 
to do so without prejudice to their client’s 
vights under the existing document, 
Ex. A, which they contended was a bind- 
ing agreement: see their letters of 30th 
November and 3rd December 1917. 
Turning then to the document sued on, 
Ex. A, the defendant relies on Cl. 1 and 
ho says that the reference to a bargain 
paper prevents any contract being arrived 
at until that bargain paper has been exe- 
cuted. He also relies on what is perhaps 
a preliminary point, namely, that there 
19 a slight diflerence in the wording bet- 
ween the two duplicates, Ex. A and 
li-x. A-1, and that that difference either 
prevents an agreement being arrived at, 
or alternatively shows that there was to 
he no bargain unless and until it was 
arrived at in a vakil’s office. 

As regards what I have called the pre- 
limmary point, I do not think there is 
any substantial difference between tho 
two duplicates. In particular, as regards 
'-'1. 1. I tliink it immaterial that the se- 
cond sentence speaks in Ex. A of “bargain 
paper’’ and in Ex. A-1 of “bargain.” I 
think therefore that the preliminary 
point fails and that it is immaterial 
which duplicate is used. I accordingly 
come to the main question, viz., whether 
the document Ex. A is a contract, or is 
in law nothing. Questions of this des- 
cription arise very frequently in England 
and tho case on either side of tho line 
depend on rather fine distinctions of 
wording. Consequently, any particular 
case may well give rise to difference of opi; 
nion. Speaking generally the authorities 
say that in eich'case the question is one of 
construction of the particular document as 
to what was the intention of tho parties. 
These authorities include judgments of 
such eminent Judges as Lord Black- 
burn, Sir George Eessel and Lord Parker, 
and one cannot do better than quote what 


they say. In lios/iiter v. Miller (l) Lord 
Blaclvburn at p. 1152 said as follows: 

Partio's ofUn do onlor into a noRotiatioii 
mo.imuq llial. when tlnn- havo (or tliink thoy 
have) come to Olio mind, tho rosiiit sliall ho put 
into formal shape, and Mn n (if on scoiut? tho 
result in tlmt shape, Ihov liml tliey are agrcol) 
•signed and made hindiiig; hut that each n.irtv is 

to reserve to himself the right to rnliro from ‘the 
contract. If, on lookiiiR at tho formal contract, 
no finds tuat though it niav represent wliat he 
said. It does not rojirosoui what he meant to say. 
'Mienover, on ih.. true construction of the evi- 
dence this .appears to be tho intention, I think 
tliatthe parlies oneht not to be held l.oinid till 

tuoy havo executed the formal agreement. 1 
think the decisions settle that it is a -lucstioa 
ot e:n«itructi:n whether tliopirties fnially ar.i.>«d 
to be bound by the term- thouch thov wore snhso- 
quently to have a f armal agreement drawn mi.” 

In n V. Sir George Jessol 

said: 

.s» principle is clear. If in the case 

fa proposed -sale or lease of an e.slato two per- 

fh« ‘bo terms and sav wo will have 

the terms put into form- then nil the terms 
being put into writing and agreed to. there 

that “ ‘'"'® in writing 

* certain point the terms shall 
be the terms of the contract, but that tho 

IndtUlPh^ submitted to a solicitor, 

then there is no contract, because all the terms 

have not beensettled." 

'rhen at p. 32 he said: 

Cb'nes therefore to this: that where 
you have a proposal or agreement made 
®*Pf«ssed to be subject to a formal 
contract being prepared, it means what it says; 
It IS subject to aud is dopendeat upon a formal 
contract being prepared. When it is not ex- 
pressly stated to he subject to a formal contract 
H becomes a ouestion of constructioD, whether 
tbe parties intended that tho terms agreed on 
*•1100 d merely be put into form, or whether they 
should be subject to a now agreement the teems 
ot Which are not axpreusod in detail." 

In ^on Tlatz/el<H ^Vildenhurg v. Alex, 
ander (3) Parker, J., (as he then was) 
said at p. 288 as sollowe; 

tw"/ J^PP®*” he well settled by the authorities 
ibat 'If the documents or letters relied on as 
Mnstituting a contract contemplate tbo exoou- 
t\on of a furthor contract botweoii tbo parties it 

a question of consiructioa whether the oxecu- 
tioQ of the further contract b a condition or 
term of tho barttaio or whether it U a more ex- 
pression of tbo desire of tho p:^rties as to the 
manner in which the transaction already agreed 
to will in fact go througli. In tho former case 
tnero IS no enforceable contract, either because 
the condition is unfulfilled or becAuso tho law 
does not recoKOlw) a contract to enter into a 
contract. In tbo latter case there is u binding 
wij tract and the reference to the more formal 
document may be Ignored. The fact that tho 
reference to the more formal document is in 
wordj^ which according to their natural con- 

(1) uevers’A. Gril24. 

(2) 1X8781 7 Cb. D. 2D. 

(8) C1912] X Cb 284. 


ja. N. D AR, 4. A. I.L, 
Vakil High C<Mjrt, 
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ptrnction import a condition is generally, if not 
in v.ii iably . conclncivc acaiu'St the rcfcrcDCd being 
treated the espre^^'^ion of a mere desire.’* 

I do not think it necessary to go 
til rough tho other Knglish authorities, 
lait [ may f|Uof3 wliat Lord Cran worth 
savs in IhfUjway v. Wharton (4), viz.: 
i again protest against its being suppo'^ed, 
fC'r.soiis wish to have a formal agrecuiect 
diawrj up, tbit tberofore they cannot bo 
bound by a previous agroemont, if it is clear Ibat 
yuch 'au agrtomout l»as been made; but the 
cjrcumsian ce tbat the parties do intend a sub- 
aprocnient to be made is strong evi- 
cIl jicc to sho'.v tbat they did not intend the 
previoUb negoti«ations to amount to an agree- 
ment 

I may also state that of later autho- 
rities^ Kekewich, J., in Lloyd y . Notvell (5) 
and Joyce, J., in Tr^^son v. McAllnm (6) 
both arrived at similar conclusions to 
Parker, J., in Von llatzfeldt Wildenhutg 
V. Alexander (3), viz. that there was no 
contract. The latter case of IFa^^on v, 
McAllum (6) is fairly near tho present 
one. Two Indian authorities, Koylash 
Chunder Doss v. Tariney Churn Singh ee 
(7) and Whyviperfc Co.y. Buckle fc Co, (8), 
were cited to mo, and they rely on the 
same principles as the English authori- 
ties 

Now a[)plyinfi to Ex. A, the principles 
laid down in the above judgments, I 
think tho words‘'tliecondition8 in respect 
tliereofare as follows’* are important, and 
that itis also important that the 6rst of the 
conditions referred to is for a bargain 
paper through a vakil. Tho reference to 
the more formal document (viz., the 
bargain paper) is therefore a condition/* 
and according to Lord Parker, tbat fact 
is 

^’generally, if not invariably, conclusive against 
the reference being treated as the esprossion of 
a mere desire." 

Further, I think there was a special 
reason here for the parties requiring the 
services of a vakil before they were to be 
6nally bound. That rc:ason was the 
Isibuatiou with referonce to the two High 
[.Court suits which was a peculiar one, 
and which Cls. 2 and 4 of Ex. A might 
not entirely meet. Then, too, I think it 
is in favour of the defendants that the 
earnest money was to bo paid on the exe- 
cution of the bargain paper and not ofl 
|the execution of Ex. A. Counsel for the 
p Kaintitf a rg ued that the reason for the 
(4) i\S51] 6 li. Ii. 0. S33. 

(6) 2 Cb. 744, 

(6) 1190.H1 87 L.T. 647. 

(7) tiy07] 10 O. C. 5S8. 

(8) U8S13 3 All 4C9. 
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bargain paper was because Ex. A was in 
Gujarati and the parties wanted a formal 
document in English, I do not think 
this was the*’ reason. It may perhaps 
have been a reason amongst others, 
and even if so, I am by no means 
satisBed that it points to tho parties 
being finally bound by the Gujarati docu- 
ment. 

I have duly considered the other argu- 
ments that were addressed to me on the 
true construction and effect of Ex. A. 
In tho result I am of opinion and so bold 
that. on the true construction of Ex. A, and 
in the events which have happened, there 
is DO binding contract between the plain- 
tiff and defendant. The suit will there- 
fore be dismissed with costs. I should 
add that if I bad been o^f opinion that 
there was a binding contract, I could not 
at this stage have decreed specific per- 
formance. Tbe two High Court suits 
referred to in Ex. A have not yet been, 
tried, and it depends on their Result whe- 
ther the defendant has anything to sell. 
At most therefore I could have made a 
declaration as to the existence of a bind- 
ing contract, and adjourned the remain- 
ing issues till after the decision of tho 
two suits. In his reply, counsel for 
plaintiff admitted tbat tliis view was 
correct and expressed his willingness to 
abide by it. I answer tho formal issues 
as follows: 

(1) Whether tho suit is maintainable 
having regard to the fact tliat the writ- 
ing sued on was conditional upon an 
agreement being entered into? — A. No* 
(2) Whether there was a concluded con- 
tract between the parties and it so, what 
are the terms thereof? — A, No. It is un- 
necessary to answer the remaining issues. 

g.p./r.K, Suit dismissed. 
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Heaton and Shah, JJ. 

Abu Hasan — Accused —Applicant. 

V. 

Emperoy — Opposite Party. 

Criminal Revo. Appln. Nos. 396 and 
*397 of 1918, Decided on 126h February 
1919, against order of City T^Iagistrate» 
Surat. 

(a) Defence of India Consolidation Rules 
(1915), Rr. 21A. 28 and 30— Written con- 
sent of authority mentioned in R. 30 ia 
essential for conviction under rules. 

A por5;on cannot be convicted under the Defence 
of India Consolidation Rules of 1916, without 
tbe written consent of tbe authority mentioned 
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ID R. BO oi ibo rules to initinto proceodtnea 
agsiDst hiai. [P 157 C 2l 

(b) Defence of India Consolidation Rules 
(1915), Rr. 21*A and 28 — |n search by police 
everything ready for melting sovereigns found 
—Conviction held justified. 

The shop of accused I \vu$ raided by tho police 
who found a furnaco ready heated, and on it a 
crucible coQtaiuing molten ^silver and near it a 
largo number of sovereigns in an open dish or 
rccoptacle so placed as to be ready for transfer to 
tho crucible : ho was convicted of attouiptiug to 
melt sovereigns under Rr. 21-A and 2H, Dofouce 
of India Consolidation Rules 1915. On revision 
to the High Court : 

Held : that ho had been rightlv convicted. 

; V . ■ (P 158 Cl, 2] 

(c) Defence of India Consolidation Rules 
(1915), Rr. 21'A, 28 and 30^— Sanction for 
prosecution of one person— Offence not men* 

Conviction of other person jointly 
held illegal— Omission to mention offence 
did not vitiate conviction. 

A and B wore tried and convicted of offences 
uoder Rr. 21-A and 28, Defence of India Consoli- 
dation Rules, 1916. It was found that tho con- 
sent in writing required bv R. 30 aiuhorUed 
procMdings against A alone and that it did not 
specify the o/feuce for which he wa4 to be tried : 

Held : (1) that /IN couvictiou was illegal and 
must bo set aside ; (2) that tho defect in the 

eoneent did not invalidate the proceediugs 
regards A. I^p 157 q 

Jinnah, A. D. Sahnis, Thinning aod 
P. B. Shingne — for Applicant. 

Strangman and S. S. Patkar — for the 
Crown. 

Heaton. J. — We are hearing these 
matters in revision ; but. as well as the 
point of law. wo have had the evidence 
laid before us. It is a prosocution under 
the Defence of India CDnsolidatiou Rules 

^ iyi5. Under K, 21-A of those rules 
it is made an offence to melt any cur- 
rent gold coin. It is urged against ao- 
oused 1 that he attempted to melt a 
^number of sovereigns, and it is conceded 
that if he did attempt to melt sovereigns 
ho is guilty under this rule together 
with another rule which penalizes at- 
tempts. It is provided by R. 30 tliat 

no Court shall tako cognizance of any 
off once punishable under these rules" 
unless certain authorities, amongst whom 
is the District Magistrate, have ^'by 
order in writing coosonted to the initia- 
tion of the proceedings.’* We have in this 
case tho order in writing which pur- 
ports to he tho consent to the initiation 
of the proceedings, and that document 
recites that, in the exercise of the au- 
thority vested in him by R^ 30. the Dis- 
trict Magistrate of Surat hereby consents 
to proceedings being initiated against 
Memon Abu Haean of Surat in the Court 


of tho First Class T^fagistmto of Sural . 
Tho nature of tho procoodinus is not 
stated in tiio order. Moinon Aim Ilasan 
is accused 1 in tho en^o. 

After proceolin^^ Imd hcoo initiitod 
against him, it trunspiro'l that there was 
another man, accused 2 in tho ease, wlio, 
it is alleged, abetted the otYonoe by pro- 
viding tho sovereigns. It is claimo<1 for 
liiin that tliore no consent in writing 
to ariy procoelings against him. That, 
I tliink, is so. lie miglit ho got at, it 
seen^s to me, at most in only tsvo wavs, 
either by entering his name in the writ:, 
ton consent, but t!uit was not ilcne, or 
possibly, (I will not say oerbainlv) hy 
describing tho olfonce in i lie written 
consent and thereafter showing tliat he 
was conc 0 rne<l in that particular otVouce. 
But this has not been douo oithor. There 
is no otlence doscrihed in the C(^nsont in 
writing, aod tho namo of accused 2 is 
not ineotioned, thoroforo it seems to rao 
that accused 2 must be acquitted for the 
reason that I have stated that tlie pro-l 
ceodings against him liavo not boon con- 
sented to in writing. This is a groat 
deal more than a merely technical mat. 
ter. We are dealing with an act which 
has been made an otfence by certain 
rules which are temporary in their 
nature and are made to meet a special 
emergency. It is specially provided 
that there must be consent in writing 
for the initiation of proceedings. Tliis 
is intended as a real safeguard and 
it roust be given full effect to, Thatl 
has not happened in this case as re- 
gards accused 2. This rule about a 
consent m writing is as I read it inton- 
ded to bean undertaking by the Govern, 
meat that no one shall be prosecuted un- 
less his case has been considered by one 
of the authorities named. This has to 
be shown by a consent in writing. There 
is no guarantee here that the case of ac. 
cased 2 received any consideration what- 
ever from the District Magistrate. There- 
fore to uphold his conviction would cause 
a breach of an undertaking given by the 
Government. To that we cannot pos- 
sibly consent. 

It is urged also that the consent in 
writing does not properly cover oven tho 
case of accused 1. We think however- 
that it does cover his case because he is< 
named and from what happened contem- 
poraneously with the grant of this con- 
sent there is no doubt that the nature! 
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of t!io j)roceec1infi<5 to be initiated was 
known and understool, so that the omis- 
sion of mention of them in the document 
does not roinlor that document inopera- 
tive as regards accused 1. But I must 
say that the document is very carelessly 
drawn up anrl further that proper care 
and attention ought to be given to these 
matters hy the responsible officers. I 
will now turn to the facts. It %vas proved 
to the satisfaction of the trial Court 
and of the Court of appeal that when the 
police raided the shop of accused 1, they 
found a furnace ready heated and on it a 
crucible containig molten silver aud near 
it a largo number of sovereigns in an open 
dish or vecoptacleso plaoed’as to be ready 
for transfer to the crucible. It is con- 
tended that these facts are not established 
by the evidence and in particular that it 
is not shown that there was a crucible on 
tlie furnace with molten silver in it. No 
doubt that fact was disputed before the 
trial Magistrate and evidence was record- 
ed before him to show tliat there was 
no crucible. The Magistrate however 
found that there was a crucible with 
molten silver in it and when the" matter 
came up in appeal before the Sessions 
Judge, he recorded in his judgment: 

“It is admilled that when the shop of accused 
1 was raided, a furnace was found burning with 
a crucible on it containing molten silver.” 

If that circumstance was admitted be- 
fore the Court of appeal I feel no hesi- 
tation whatever in aooepbiog it as a fact 
Bitting here as a Court of revision. The 
facts therefore are as stated in the judg- 
ment of the Sessions Judge, and what 
those facts mean beyond any doubt to 
my mind is this; that the sovereigns were 
there for the purpose of being melted 
and that the crucible with ,the molten 
silver on it was there for the purpose of 
having those sovereigns or some of them 
placed in it. The only point that re- 
mains, then is to consider whether this 
'does amount to an attempt to melt these 
^sovereigns or some of them. It seems 
to me that it does. I will take a case 
that has been referred to Queen-ErnTpress 
v. Liixman (l). It is stated that Sir 
Lawrence Jenkins described an attempt 
in these words: 

“An attempt is an intentional preparatory 
action which fails in its object; which bo fails 
through circumstances independent of the per- 
son who seeks its accomplishment.” 

We have another view of what an at- 


tempt isstated in the case of Emi>eror v- 
Chandkha Salabatkha (2), In which at 
p. 555 (of 37 Bom.) there is a quotation 
of what Blackbiirn, J. said that 
“if the actual iF.-insaction has commenced which 
would have ended in the crime if not interrupted 
there is clearly an attempt tojeommit the crime." 

The transaction in this case comprised 
tl^e heating of the furnace, the placing of 
the silver in the crucible tlio placing of 
the crucible with the silver in the fur- 
nace tlie lapse of time required to melt 
the silver and finally the depositing of 
the sovereigns in the crucible oontaining 
the molten silver. The whole of this 
somewhat complicated and by no means 
brief transaction had been accomplished 
except the final act of putting the sovere- 
igus into the molten silver in the cruci- 
ble. That in my judgment-shows and 
clearly shows that there was an attempt 
to commit this offence. Therefore I 
think that accused 1 was rightly con- 
victed. 

But I think that having regard to the 
circumstance that 'the melting of coin 
was formerly not at offence and we are 
told formerly not uncommon and that it 
has been made an offence hy special 
rules of a temporary character to meet a 
special purpose and that so far as we 
know, this is the first case of the kind in 
these parts — certainly the first case that 
has come before us — we think that the, 
punishment need not be so severe as that 
which has been imposed. We therefore 
change the sentence of imprisonment to 
imprisonment for that period which ac- 
cused 1 has already undergone and we leave 
the sentence of fine unchanged. Accused 2 
is acquitted and the fine, if paid must be 
lefunded. 

Shah, J. — I agree. 

G.p./r.K. Order accordingly. 

(2) L1913] 37 Bom. 658=20 I. C. 611. 
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Heaton and Pratt, JJ. 

Vevap 2 )a Ramappa Naik — Accused^* 
Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Apple. No. 343 of 
1918, Decided on 19th December 1918» 
against order of Dist. Magistrate, Kanara. 

(a) Workman’s Breach of Contract Act 
(1859), S. 2 — Contract to cart logs of wood 
- from forest to forest depot is not one by 
workman. 

A contract to cart logs of wood from a forest 
to a forest depot is not a contract of an artificer 


( 1 ) [1900] 2 Bom. L. R- 286. 
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workman or \abouror within the meaning of tho 
Workman’s Breach of Contract Act. LP C ll 
(b) Criminal P. C. (1898), Ss. 435 and 439 
—High Court can revise order under Work- 
man*t Breach of Contract Act (1859). S. 2(1). 

The High Court has power to revise au order 
made by a Magistrate under the first part of 
8. 2. Workman's Breach of Contract Act, direct- 
ing eitbor return of the advance or specific per- 
formance of the contract. The powor of rcs’isiou 
High Court under Ss. 485 aud 430, Crimi- 
nal P, C , extends to all proceedings before anv 

inferior Court situate within the local limits of 
its )urisdiction. The test is not the nature of 
tbo ptoweding held by the Court, but the nature 
of the Court in which that proceeding is held. 


\.ir XO'J O 


V. R. Sirur — for Accused. 

Nilkanth Almara„i— for the Crown, 
rratt, J. This is an application for a 
revision of an order made by the Second 
Class Mae.Btrate under S. 2. Workman s 
Breach ol Contract Act (13 of 1850) 
d.reotmg the refund of money advanced. 
The order of the Second Class Magis- 
trate was n.a,le on 9th April 1918 

Distnet Magistrate on let Augnst 1918. 
A preliminary objeetion is taken that 
revision by this Court is incompetent and 
S tlie application for revision is time 

oSira^^^T f "■-kman's Breach 
of Contract Act is explained in the case 

o Emperor v. Balu Saluji (l) as divisi- 
ble into two parts. The 6rst part is an 
inquiry into the fact whether a breach 
o contract has occurred and in the event 
of the breach of contract being proved, 
that inquiry concludes with an order 
directing either return of the advance or 
specific performance of the contract. The 
second part is an independent proceedint 
ensuing on disobedience of the order made 
on the first part. It is this second pro. 
ceedmg that 18 penal. For there is ne 

offence unless and until the order madi 

under the first part has been disobeyed 
It 18 on this construction of the sectioi 
that the preliminary objection is raisee 
that, whereas the order made in this cas« 
by theMagistratoisan order under part 1 
the proceeding is not of a criminal, bu 
of a civil, nature and therefore not sub 
jeot to revision by this Court. In mi 
opinion there is no substance in thii 
objection. The power of revision of thii 
Court under Ss. 435 and 439, Crimina 
r. o., remrs to any proceeding before ani 
inferior Court situate in the local limiti 
of our jurisdiction. The test is not thi 
nature of the proceedint; held hv tbt 
H) (1909J 88 Bom, 25=»X I. 0. 887. ^ 


Court, hut tho nature of tho Court in 
which that jnocooding is held. I’rocood- 
iogs of a civil iiaturo may bo hold in a 
criminal Court, as for instance, ajijilica- 
tions for maintonanco under S. JSS, 
Criminal P. C., and tlioso aro subject to 
rovision under S. 435. Tho lo^-islatine 
evidently considered that proceedings of 
reference to easements an 1 jiossossion of 
moveable projicity, though of a civil 
nature, may 1)0 subject to revision by tho 
Tligii Court, for they have liceu made tlie 
subject of tho special exemption enacted 
in sub.S^ 3, S. 430. Further tl'C case of 
Chinto Vhuiyah Kullcarm In re (2) is a 
case in which this Court revised an order 
made under part 1. S. 2, Workman’s 
Broach cf Contract .\ct. 

As to limitation : it is triio that the 
aiqjeal to tho District Magistrate was 
incompetent. An ajipoal lies to the Dis- 
tvict Magistrate under S. 107, Criminal 
P. C., only in tlie caso of a conviction. 
But as the proceeding under S. 2, Work- 
man’s Breach of Contract Act, had nob 
reached tho stage of part 2 of that sec- 
tion, thero had been no otVenceand there- 
fore no conviction. Tho period of limi- 
tabioii will therefore run from the date 
of the order made by the Second Class 
Magistrate, i. e., 9th April 1918. But 
the rule of sixty days for revisional 

applications is not inflexible and, in the 

circumstances, I think it fair that allow- 
ance should be niado for the time occu- 
pied in the proceeding before the District 
Magistrate. I would therefore disallow 
the objections as bo limitation and enter- 
tain the application on the merits. 

To come to the merits : the contract 
was a contract of cartage under which 
tho applicant engaged to remove 100 logs 
of wood from a forest to a forest depot, 
a distance of 22 miles, at a fixed rate of 
Re. 1-14-0 for every khanday of 13 cubit 
feet of wood carted. Now the cases show 
that a contract of this sort is not a con- 
tract of an artificer, a workman or a 

labourer: see Queen-Empress y. JIanma 
(3) and Caluram v. Chetiyappa (4). Those 
cases refer to contracts of cartage and 
proceed on the ground that the contracts 
did not show that the person contracting 
to have the work done bound himself to 
render personal labour. It is sought to 
distinguish this cont ract, on the ground 

(2) [19001 a Bom. L. R. 801 . 

(3) [18911 Rat. Uorop. Cr. O. 537. 

(4) [19903 13 Mad. 861=1 Woir 091. 



IGO Bombay Murarti RvanciNATa v. 

thnfc it rloes include a covenant that the 
a pj)! leant ‘shall rlo the work on his own 
})ersonal responsibility and with his per- 
sona! la^'our.” But it is admitted even 
hy the complainant that this part of the 
contract was not to beaded upon. There 
^ as no probability or even possibility of 
the applicant doing personal labour and 
it was not expected that he shotild do so. 
riiis clause therefore dees not operate to 
confer upon the applicant the status of 
artilicev, workman or labourer. There 
is a further covenant in the contract 
that in case of breach it shall he enforced 
according to the provisions of the Work- 
man’s Breach of Contract Act. But an 
agreement of parties cannot confer juris- 
diction, for 

“when th^' fudge has no inherent jurisdiction 
over the subject-matter ot a suit the parties oau* 
not by their mutual consent convert it into a 
proper judicial process'*: Ledijard v. Bull (5). 

I would therefore allow the applica- 
tion and reverse the order made by the 
Second Class Magistrate. 

Heaton, J. — I agree. Apart altogether 
from authority, I have no doubt what- 
ever that the applicant does not in con- 
SQtiuence of the contract between him 
and the complainant become an arbidoer, a 
workman or a labourer. The work which 
he undertook to do was the work of a 
contractor and nob bhe work of an arbi- 
ficor, or of a workman, or labourer. 

G.P./r K. Order reversed. 

n;’5) L18^ TaII. X91=sl3 I. A. 134 (P.O.). 
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Heaton and Shah, JJ. 

Muratji Raghunath Gujarati — Ac- 
cused — Appel lanb. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. 28 of 1919, 
Decided on 7bh April 1919, against con- 
viction and sentence passed by First Class 
Magistrate, East Khandesh. 

(a) Penal Code (45 of 1860), S. 420— 
Price paid in currency note* — Les* change 
paid than due on ground that notes were not 
worth their face value— No offence under 
S. 420 held committed. 

Where a customer paid for goods . in currency 
notes and a dispute arose as to the amount of 
change due to him, the shopkeeper stating that 
the notes were not worth their face value and in 
coosequence gave less change than was due. 

Held: that the shopkeeper did not commit the 
ofience of cheating. iP 160 0 2] 


Emperor {Heaton, J.) 1919 

❖ fb) Criminal P. C. (1898), S. 255— Ad- 
mission of facts alleged is not necessarily 
admission of offence. 

Where an accused person admits the facts 
alleged, such admission does not necessarily 
amount to an admission of the offence with which 
be is charged. [P 160 C 2] 

P. B. Shingne — for Appellant. 

S. S. Patkar — for the Crown. 

Keaton, J. — This is a case which is 
both interesting and important. A cus- 
tomer purchased from a shopkeeper goods 
the price of which was Rs. 2.13-0 and he 
tendered in payment two currency notes, 
one of Rs. 2-8 0 the other of one rupee. 
The shopkeeper accepted the notes, and 
the change which apparently he ought to 
have given was annas 11. hut he tendered 
as change only nine annas and three pies, 
saying that the notes were nob worth 
their face value and that one anna nine 
pies was charged by the shopkeeper on 
that account. At least that is what in 
substance happened, though of course we 
cannot be sure from the evidence, what 
.were the exact words used. What hap- 
pened exactly next we do not know from 
the evidence. But we know either that 
the customer complained to a police 
officer or that the police officer saw what 
had happened and intervened, for the 
two notes paid to the shopkeeper were 
attached; a panchanama was made and 
the shopkeeper was sent before a Magis- 
trate who, after taking evidence, framed a 
charge of cheating. The accused pleaded 
guilty to the charge. He was convicted 
and sentenced to pay a fine of Rs. 26 and 
he has applied to this Court in revision. 
First, I will deal with the plea of guilty* 

I feel perfectly certain in my own mind 
that bhe accused never intended by his 
plea of guilty to admit more than that 
the facts alleged against him were true. 
Whether on those facts he ought to be 
held to have committed the offence of 
cheating is really a question of law, as to 
which the plea of the accused must be 
considered immaterial. Magistrates some- 
times make mistakes of this kind. They 
think that because an accused person ad- 
mits the facts therefore he admits that 
he has committed the offence with which 
he is charged. This is one of those cases 
in which the admission of the facts does 
not amount to an admission of the offence* 
Therefore I shall proceed to deal with 
the case as if there were no plea of 
guilty. 
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For oheatiug there must be deceit. In 
this case, obviously, there was no deceit 
<vt all in the earlier part of the transac. 
tioD. There was a sale of goods after 
the usual inquiry as to price and there 
was a tender of the price by the pur- 
ohasor. So far then there was clearly no 
deceit. But it is said that the shopkeeper 
deceived when he stated that the notes 
were not \vorth their face value. Whe- 
ther he said this before or after he had 
taken the notes into his hands does not 
appear. But, in substance, it is to my 
mind perfectly clear that there was no 
deceit at all. The customer was not 
induced to hand over the notes by any 
representation on the part of the shop. 
Keeper that he would get change calcu. 
jatel on the face value of tho notes. He 
handed the notes bo the shopkeeper in 
the ordinary course of the sale and pur- 
chase transaction; and what really han 
penod was. that a dispute then arose as 
to the oorr.jct amount of change due bo 
the customer. He claimed 1 1 annas cal. 
culatel on the face value of the notes. 
Ibe shopkeeper said he would give only 

nine annas three pies, because the notes 

were nob worth their face value. It is 
as I judge it. simply a case of a dispute 
between the shopkeeper and the custo- 
mer. and m no way whatever a case of 
deoeibjand certainly not a case of cheat, 
mg. That is the only matter that wo 
have bo consider. The case may illus. 
trato the fact that there are economic 

difiiculties about these notes. 
With that we have nothing to do. We 
jhave merely to decide whether the pre- 

seot applicant is guilty of the offence of 
^heating, and, m my opinion, it is not a 
Imattor even of the slightest doubt— I 
hold that It IS perfectly clear — that he 
never committed the offence of cheating 
m this matter at all. I think our order 
should be that the conviction is set aside 

and that the fine if paid should be re- 
fnndod. 

Shah, J. — I entirely agree. 

O-P./r.k. Order set aside. 

A, I. R. 1919 Bombay 161 
Heaton and Pratt. J.T. 

Hawaii Sahharam Mahalashar, In re. 

Revn. Appln Nos. 306 and 307 
Cl 1918, Decided on L7th December 1918. 

Subdivl. Magistrate. 

First Court, Poona. 
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Criminal P. C. (1898). S. 528 -Ordrr under 
o 528 transferring case from one Court to 
another without notice to other party is not 
Illegal — Question of notice is one of pro- 
priety rather than of legality. 

Ao order under S. 6 ' 2 a. trms/erring a caao from 
tho Court of oua :\[ ixistruto to th;it of auolhor is 
not illegil merely hecaiHo ills nmdo without 
notice to the other pvrty. The qufslion of nolico 

should ba docided on the f i.'ts of each particular 

1 C 1 i 1 

Where a ca«e. which h.ad beou rondini- before 
a Magistrate for two mon h-< and f-h von hmrincs 
and in which charges had heoii framed wS.s 
tr.insforrod on the motion t.f tho accu.sed without 
notice to the cornpl-iinAiit; ^ 

.WcW; tl-iit i;io order of tr.ansfor was imnroner 

aud should he set aside. j^p ^^21 

V. D Tjimaye — for Applicant 
S. S. Patkof — for tho Crown. 

Pratl, J. This is an aj. plication for 
revision of an order of the Suh.divisional 
Magistrate of Poona « ithrlrawiog under 

« ^ pending before tho 

Fiocond Class Magistrate of Vadgion to 
his own Court and then referring them 

to trial to the Court of the First Class 
Magistrate of Khed. 

The main ground on which Mr. Limavo 
rests his apt>lication is that these ordeU 
of transfer were made without notice to 
the oUier party. No doubt the trend of 
the decisions in this Court appears to 
have been that an order under S 52ft 
made without notice is : Imperalrix 

V. Sadashiv Nurayan fl). In re^Naaesh 
war S.taram (3;and Vedu Dapn v hkaa 
Wandas (S). But these oises were doub' 

(-‘J I r understand! 

been to "Yrelr ^-bis Court has! 

been to treat want of notice as not 

amounting to illegality. I confess that 
IS my view. For the section does nob 
require issue of notice and that too 

^ew of the Allahabad High c$ourt ® 

D,MiKewat. In t>,e matVero/ZneT 

to question of notice seems 

ms to D 0 ODO of nronv‘tAf«r s-aal. j.t 

of legaMy. Th, y" is 

one to be decided on the facts of JaohLr 

ticular case, and I think here the cLes 

having been pending before the Ma^t 

trato for two months and for eleC 

hearings and charges having been framed 

It was improper for the Magistrate to 

have acted on the application of one party 

giving the other parbv 

. (1) L13M1 i2 B>ai. 6 19. ~ — 

(2j II89D1 I Bom. L. R. 847 . 

(31 119031 6 Bom. L. B. 28. 

(4) 119041 0 Bom. L, R 850=1 Cr L J qoa 

(5) H906] 29 AIK 4SK . 
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portunity of heinji hearcl. I would there- 
fore reverse tlie orders of' transfer and 
direct the Magistrate to rehear the matter 
after issue of notice to both the parties. 

Healon, J. — I concur. 

O.r./B.K. Orders reversed . 

1. R. 1919 Bombay 162 

Hlaton and Shah, JJ. 

Hira Gobar — Accused — Appellant. 

V. 

F.viperor — Opposite Party. 

Criminal Api^^lNo. 43fiof 1918, Deci- 
dC'l on lO(h January 1919, from convic- 
tionanrl sentence passed by Second Presy. 
Magisf ml e, I'lninnav. 

(a) Hvicl^nco Act (1 of 1872), Ss 25 and 26 
—^Statements made to or in presence of 
police arc inadmissiljle. 

SiAiou’* nt4 h' a police r nicer or to a 

ccijj J l;i inj* nt in t lie c( a police ollioer 

art', iijiuhrii^sihlo in c%iilcnce under S-. *^5 and 
20. [V 10^0 21 

lb) Evidrnec Act (2 of 1872), Ss. 8, 25 and 
20'* Statenirmt in nature of confessions 
made in presence of police are inadmissible 
to shov/ conduct apart from statements 
under S. 8. 

Similarly, evidence, which is substaotlally 
rvid^mcc of tbo confession c.f an accused person 
in the prescDce of a police otlicer, is Inadmissible 
as evidence of conduct apart from tbo accom^ 
pauviuc staUments under S. 8 of the Act. 

IPJG?IC21 

(c) Evidence Act (1 of 1S72), S. 8. Expi. (2) 
^Second explanation does not apply to state* 
ments by police In presence of accused. 

The second explanation to S. 8, does not apply 
to a statement made by a police officer to a 
complainant in the presence of an accused 
person. LP 268 0 2] 

Munshi, Thakoredas, T. Parekh and 
J. B. Kapadia — for Appellant. 

S. S. Patkar — for The Crown. 

Shah, J. — In this case three persons 
were charged with house breaking at 
night and theft of property worth about 
Rs. 22,000, said to liave been coinmitted 
in the bungalow of the complainant on 
the Walkoshwar Road on 11th February 
last year. The theft and the house- 
breaking alleged were undoubtedly com- 
mitted. A part of the property stolen 
was later on traced to one Moti Narottam 
residing in the Palanpur territory, and 
as a result of the investigation that fol- 
lowed upon this tracing of the property, 
tlie present accused who belong to the 
Kaira District, were sent up for trial to 
the Second Presidency Magistrate. The 
property which has been traced has been 
identified and there can be no doubt 
that the property traced to Moti and the 
witness Shiva in the case formed part of 


the property stolen from the house of 
the complainant. The principal evi- 
dence against these three persons was- 
the evidence of the witness Moti Narot- 
tam. The learned trial Magistrate- 
acquitted accuseds 2 and 3 on the ground 
that the evidence of Moti Narottam, who 
was undoubtedly an accomplice, required 
independent corroboration and that there 
was no such corroboration in any ma- 
terial particulars as regards these two ao- 
cused persons. As to accused 1 the 
trial Magistrate held that such corrobora- 
tion was afforded first by the close re- 
semblance between the footprint of 
acctised 1 and the tracing of a footmaik 
which was found on a table in the house 
of the complainant immediately after the 
offence; and secondly, by the evidence of 
Inspector of Police to the effect that 
theaccuseil 1 pointed out on 6th .Tune 
the house which he bad entered on the 
night of the offence and tho various 
places in the house connected with the 
offence and accordingly convicted him. 

Accused 1 has appealed to this Court 
and the points in the appeal relate to 
the admissibility and sutliciency of the 
evidence relied upon by the learned 
^lagistrate as corroborating the story of 
the accomplice so far as it affects the 
appellant. 

I may mention, at the outset, that the 
general account given by the accomplice 
appears to me as it appeared to the trial 
Magistrate to be substantially true, and 
that under the circumstances, corrobora- 
tion as to tho connexion of the accused 
with the housebreaking and theft is 
needed. It is proved in the case that 
about this time Shiva occupied a house 
in' Khetwadi; that the three accused 
used to stay with him or to visit him, 
and that probably they were in Bombay 
at the time when this theft was com- 
mitted. But that circumstance does nob 
corroborate the story of the prosecution 
that the three acciised were concerned in 
the theft on the night of llth February. 
In fact, the trial Magistrate has not 
treated the circumstance in that %vay as 
to accuseds 2 and 3 and it is equally in- 
effective as regards accused 1. The argu- 
ment in the appeal has mainly ranged 
round the two circumstances which the 
trial Magistrate has relied upon as sutifi- 
ciently corroboiaticg the evidence of the 
accoiDpliod as to the connexion of accused 
1 with the theft. The evidence which 
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relates to the resemblance of the two 
foot prints is not suthcient to corroborate 
the accomplice. A careful comparison 
of the foot print whith the tracing on 
the glass does not yield any better result 
than that the two foot prints may be of 
the same man. It isimpossibleto say with 
any degree of confidence on a comparison 
of these prints that the mark which was 
observed on the table in the house of the 
complainant on the night of 11th was 
really the mark of the right foot of 
accused 1. There was some argument 
as to the admissibility of the evidence of 
the expert examined on behalf of the 
prosecution to establisli the identity. 
But it is not necessary to go into that 
question. Assunr.ing his evidence to bo 
admissible, it is clear that his opin;on 
cannot ho a-cei-ted as establishing tlio 
identity of the appellant as (ho foot- 
marks do not coincide with sullioient ac- 
curacy. In the course of the lugumont 
it was fairly conco led by the Govern- 
meat Pleader that he could not maintaio 
that the two marks were sufficiently 
identical, and on a comparison of these 
two marks I have come to the same con- 
elusion. The apparent resemblance 
between the two marks does not carry 
the case of the prosecution any further 
khan the evidence of the aooomplice. 

As to the second item of corroboration 
which consists of the evidence of the 
Inspector and the complainant, the ques- 
tion is whether that evidence is admis- 
sible. The learned Magistrate is of 
opinion that it is admissible. I am how- 
ever unable to agree with the view. In 
my opinion the evidence taken as a whole 
shows that it is evidence of a confession 
of the accused in the presence of a 
police officer. It is true that in terms 
it purports to establish that accused 1 
pointed out the house and the various 
places connected with the offence and it 
is contended that it is really evidence of 
the conduct of the accused, and that 
therefore it is admissible under S. 8, 
Evidence Act. It is clear from the evi- 
dence that the real significance of the 
conduct arises out of the statements 
made by the accused st the tiTno, and 
that the conduct, apart from the state- 
ments made cither expressly or im- 
pliedly by gestures by the accused, 
has very little value. The meaning 
that was conveyed to the witnesses 
hy what ie contended to be the con- 


duct of the accused and not his state* 

meats was really convoyed by the state* 

meats made at the time when ho pointed 

out the various places. Such statements 

would clearly be inadmissible under Ss. 25 

and 26, Evidence Act as they were made 

to the police officer or to the complainant 

in the presence of the police officer. It 

is common ground that no fact is deposed 

to as discovered in consequence of the' 

information furnished hy the accused and 

that S. 27, Evidence Act does not apply. 

I am unable to accept the contention 

urged by the learned Goveiomoot Ploader 

that this evidence, whicli is substautially 

evidence of the confession of the accuse 1! 

Ml the presence of a iiolicc odioor. can bo' 

ahmetod :is evilonceof conduct, apirt' 

from tlie u-j.joQipvnyiiii st ito.n siils, unlor 
S. 8. 

It is fnrMnr urgcl that in anvciso 
the st.itom.mts made by ilio police 
olficer to the comjilainant in the prcsencs 
of the accused that he (the accused) was 
going to show the various places con- 
nected with the theft, would bo admis. 
sible under Expln. 2. S. 8. I do nob 
think, however that Kxpln. 2 can apply 
to the statement made by the polioei 
olficer to the complainant in tlie presence' 
of the accused, first because the conduct. 

accompanying statements,' 

13 not shown to he relevant, and secondly, 
because under the circumstances such a 
statement cannot be said to affect the 
conduct of the accused. For those raasonsj 
I ain of opinion that the evidence of thel 
Folice Inspector and the complainant as 
to the pointing out of the various places 
by accused 1 is really evidence of the 
confession of his guilt made while he was 
in the custody of the police olficer. and 
is, therefore inadmissible. 

In tho result, therefore we have the 
evidence of the accomplice witlrout any 
material corroboration as to the connec- 
tion of tho appellant with the theft and 
hou«e breaking. On that evidence the 
learned Magistrate has rightly refused to 
convict accuseds 2 and 3 and under the 
circumstances tho accused 1 also is 
entitled to the same treatment. I am of 
opinion that the evidence of tho accom- 
plice is insufficient to justify the convic- 
tion of the appellant on tho charge of 
theft and house-breaking. The conviction 
and sentence must bo set aside and the 
appellant should be acquitted and dis- 
charged. 
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Heaton. J. — I asreo. Taking the evi- 
floticn and oil eunislances in this case I 
tliink it is inevitable that tlie appellant 
!DU&t 1)0 ac iuitted. He is convicted of 
iliofl and. apart from the two matters to 
\\hich 1 will allude later on, thoovidence 
(if importance in the case is directed to 
connect liim not with the theft, but with 
the dis[iesal of certain of the stolen 
luoperty sonio time after the theft and 
at places hundreds of miles away from 
the scene of the olTonce. The evidence 
of the approver Moti makes much more 
certain tlio connexion of himself and 
other persons with tho stolen property 
than the connexion of tlie present appel- 
lant and those who were co-accused as 
thieves with him. The Migistiate very 
rightly, as I think, found it quite ira- 
jiossihlo to convict any of these three 
persons on the strength of Moti’s evidence. 
As regards the present appellant, how. 
over he was convicted by reason of the 
two items of evidence svhich my learned 
brother Ins fully dealt with. As regards 
the foot.print, all I need sav is that after 
the closest examination and after careful 
comparison of the outline taken on glass 
of the foot-print found on the table with 
the foot-print of accuseiJ 1. the present 
appellant, the result is this. The two 
may be impressions of the foot of the 
same person, but it is at least equally 
possible that they may be the impressions 
of the feet of different persons. That 
item of evidence is, therefore absolutely 
neutral. 

As regards the other item. I entirely 
agree with my learned brother tlrab in 
this case what the appellant was doing 
was that he was making a confession to a 
police officer. But the confession com- 
prised not merely words butgestures, and 
what is sought to be done is, while nob 
proving the words, to prove gestures and 
further to prove all that is necessary to 
give significance to those gestures. But I 
quite agree that gestures are just asmuch a 
part of a confession as are the words used. 
So tliab item of evidence also must he 
discarded. Therefore I think the order 
of acquittal, as I have said in this case is 
inevitable. 

G.r./R.K, Accused acquitted. 


A. I. R. 1919 Bonnbay 164 

Scott, C. .1. 

On difference hetu'een 

Heaton and Shah, JJ. 

Km peror 

V. 

Snhitkhun Bahadurkhan — Accused. 
Criminal Appeal No. 425 of 1918, 
Decided on 3rd March 1919, from order 

of Acling, Sess. Judge, Kanara. 

Evidence Act S. 133 — Confession— Con- 
fession by co-accused alone does not justify 
conviction— It must be coi roboraled by im- 
portant independent evidence parliculerly 
about identity accused. 

Jle'Xton, J.. (Scott, C. J., concurring) — The 
rule fiB to the use to be mftde of the coofCRSion 
of ft co*aocufed that a man ought not to be 
convich'd solely on such confossions nor upon 
such confessions toR*-lher with evidence of the 
ordinary kind which trivial or unimportant. 
But where there is a body of evidence and cir- 
cumstances enough to support a conviction il 
the evidence is accepted, such coofestioos may 
be taken into consideration together with the 
evidence and the circumst»nc€S IP O 11 
SJnh /.—Before acting upon such confessions 
the Court should insis^t uron iide|endenl cor- 
robo'*atlon fiom <ther evidence in the case in 
niftteriftl particuUrs. particularly as to tho idea- 
tilv of the accused. C 2] 

tho evidence, which is supposed to aflord 
independent corroboration, must be in iiself reli- 
able and not. do* btful evidence, which is treated 
as rcliehle in crnsrquooce of the concessions ; 
otherwise it will not bo independent corrobora- 
tion. 107 C 21 

Scoff, C. /.—Evidence in corroboration must 
be independent Ustimonv which affects the 
accused bv connecting or tending to connect him 
with the crime C 1] 

S. S. Potkar — for the Crown. 

S. V. Palckai — for Accused. 

Heaton, J. — Three men were tried for 
murder by the Sessions Judge of Kanara 
with assessors. He convicted two of 
thorn, aceuseds 2 and 3, and acquitted 
Sabitkhan valad Bahadurkhan who is 
accused 1 in the case. The convicted 
accused appealed and their appeals were 
dismissed by this Court some time ago. 
The Govei'fiment of Bombay have ap- 
pealed against the acquittal of Sabitkhan 
and that is the appeal now before us* 
My learned brother and myself are un- 
ai)le to agree as to disposal of this appeal 
and therefore the matter will, as re- 
quired by S. 429, Criminal P. 0., have 
to he laid before another Judge of this 
Court. 

In dealing with the appeal against the 
acquittal, we have to consider the evi- 
dence in the case and there are also coo- 
iessions made by accuseds 2 and 3* On 



Empkror V. Sauitkhan (Ileaton. T.) Bombay IG.'i 


the strength of that evidence and those 
confessions and also the decision of this 
Court in the appeals of accuseds 2. and d, 
there is no doubt that those accused did 
take part in the murder of Mahaminad. 
khan. If we assume that M>ihamina<l. 
khan was murdered shortly after leav- 
ing his village of Alkerry on or nhoub 
25th-Septeinh6r last, byiaccuseds 2 and 3 
and possibly one or more others, audit 
we then believe all the circumstances de- 
posed to hy the witnesses, it follows as 
natural, though not perhaps as an inevit- 
able inference, chat SihitUhan also took 
part in the murder. But for this we 
must believe all the incidents deposed to. 
These incidents are set out by the Ses- 
sioDs Judge as follows : “ Now this 
Mahaminad was a bachelor; but he had a 

younger brother, -named Sabitkhan. who 

family and was penniless, 
ihis Sabitkhan conceived himself to have 
a claim upon the generosity and good 
oHices of his elder brother ; and this 
claim he urged with importunity, both 
>n season and out of season. 

“Mahammadtthan did not take the 
same view of an elder hrothei’s obliga- 
tions. It was his opinion that Habit- 
khan should earn his own living and he 
Mkod the Ranger to give the same advice. 
Many of tlie villagers have heard the 
brothers’ quarrel. Last year the feast 
of Ganesh Chaturthi came to an end upon 
24th September. It was at this feast 
that Mahammadkhan was last seen alive, 
rhe man was then’in poor health. He in- 
tended to go to Calguigie lor a cure: and 
he invited one Bussia. Ex. 8, who was 
thojghb to be suffering (rom the same 
malady, to boar him company, Bussia 
was willing and he agreed to go. But 
that same evening Sabitkhan sought out 
this Hussia and dissutded him from the 
undertaking. *1 myself will fetch you 
physic’, said Sabitkhan : and Bussia, 
willing to be (pared the labour of a long 
journey, renounce I his project, and al- 
lowed Mahammaikhan to take the road 
alone. This Bussia saw Sibitkhan, wlio 
is accused i. going next morning along 
the road which Maliamrnadkhan was to 
take and with him went the other two 
prisoners. Half an hour later he saw 
Mahammadkhan go the same way, 
Mahammadkhan was never seen alive 
Again. It is a lonely road. 

Time wont on, and Mabatntnedkban did not 
return. He had bceu expected ia a few da^e; 


but neitlior ho cf\me nor any word of him. JUii 
SnbUkhan i pe nod Rrnnury; and ho was Horn 
two, ihrooor four tiiiu''i Rivinj; grain to bin two 
ncriHods ‘J and Jiincu «aw Ijim do 
thKjlON*. 9>: and so did Day Mnnna. Nosv Day 
Munna had tif^en asked bv M ihaminadlc Mvn to 
keep an evo upon that j»rain: and iiccord^rt^ Iv bo 
linked oi Sabirkhan what he was doini; willi U^.t 
rice. Hut ^abit hade him iiiiiul Ins own business 
(l**x. lo). When tho tiin j camo for Ihr touaiils to 
pay their rents, Siidtkhan he^aii to <iMniind that 
those pay men Ls ehonld \)C made to him. Hut the 
tetanis had never been nsid to pay MahnnunaU- 
khau’s rents to Salat, and they bad no mitid to 
beMii), Tiny asked of Sabit bv what authority 
ho made tlHse dtmaudi: aud by-andbve there 
came for Sabit a Wtter, which was read for him 
by Acant Thut d Fie. This letter purported to 
be an auiborily lo Sabit to collect leuis: hut it 
was neitber dated nor Mgaed: and it was not in 
tho handle riiiiiff of Mahammadkhan. Auant 
lauud Die knows the writiuR of ^faluimmad- 
Kh*n, and he had very {^ravo doub s of that 
let lor. Ho asked the Postmaster lo ONnmino the 
post mark, tmt tho mark was indcciphcrabU'.” 

To accept all this is to put sonjothing 
of a str.aiii on one s j)ower of belief, for 
though there ia do reason to suspect con- 
coction of evidence in this case or to 
suppose that the witnesses are consci- 
ously untruthful, one ujusb be reasonably 
cautious. No doubt the villagers of Al- 
kerry came to sus|>ect P.^litkhan and 
that suspicion would colour what they 
recollected of Ins doings. For this reason 
for example, 'tho witness Bussia might 
iu his recollections confuse the day Ma- 
hamnadkhun was last seen alive with 
some other day on which he had seen 
three accused, or three men ho came to 
believe were (lie three accused, go toge- 
ther into tlie forest. Similarly he might 
attribute too-much importance to some 
innocent opposition by Sabitkhan to a 
suggestion that Bussia should accomp.any 
Mahammadkhan. Then recollection of the 
contents of a better is a notoriously un- 
certain thing; so far too much may be 
male by the Postmaster and Anant of 
tho letter that oime for Sabitkhan. 
Nevertheless the hypothetical jury wo 
are so fond of appealing to. might con- 
vict Sabitkhan on this testimony. The 
Sessions Judge however wouM not; nor 
80 far as I can Judge, would I myself. 
But accuseds 2 and 3 in their confe-^sions 
both implicated Sabitkhan in the mur- 
dor. Does that make any difference? As 
a matter of appreciation of evidence it 
certainly may do When I myself read 
these confessions, two of which were 
marJe before tho committing Magistrate 
and two at an earlier stage, and compare 
and consider them and take them toge- 
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ther with the ovi<lence. I arrive at a 
po^iiitivc c('nvictioi) that Sahitkhan did 
join in the inuriler. The two assessors 
in tiio case and aUo the Sessions Tudge 
an ive 1 at the same conclusion. 

i>ijt the latter felt himself to he bound 
as a matter of law to acquit Sabitkhan 
because t ho conol nsion that lie was really 
guilty was basel, to too great an extent 
on tliO confessions of the co*aecased. Foi' 
myoun part I think ho was wrong, 
thoegli I quite see the force of the Ses- 
sions Judge's reasoning. To me it seems 
'tliut (he matter stands thus. The rule 
is that a man is not to be convicted solely 
on the confessions of co-accused persons; 
and it follows that he must not he con- 
victed on Ducli confessions together with 
evidence of the ordinary kind which is 
jtrivial or unitnportant. For so to con- 
jvict him would be in reality to disregard 
^the rule. But in this case we have apart 
from the confessions, a body of evldeoce 
and circumstances enough to support a 
conviction, if the evidence is accepted as 
free from untruth or exaggeration or seri- 
ous mistake or distortion. Therefore we 
are entitled to take the confessions in- 
to consideration and in doing so we 
must consider together the evidence, the 
circumstances and the confessions. We 
should not. it seems to n)e, divide the 
material into comj^artmenis and say the 
confessions of themselves are insufficient, 
tlie evidence is not altogether convincing 
and therefore we must acquit. It is not, 
as I look at it, a case of the weakest link 
in a chain. 

. I'h .I'l (ho :l h doro us 

the positiuu to my mind is this: the hy- 
pothesis that Sahitkhan designed and 
joined in the murder explains everything. 
There is not a single circumstance ap- 
parent which it fails to explain. This 
hyi>othesis also is not confronted with 
any serious difficulties, It is not against 
the probabilities. The evideDce and ood- 
fossions do not bear the impress of false- 
ness. Then there is no alternative hy- 
jiothesis which so completely and con- 
vincingly explains matters. This cannot 
be a case of mistaken identity. It is not 
in my judgment a case in ‘which malice 
has been at wo:k and has fabricated or 
distorted the evidence. The only pos- 
sible alternative hypothesis, so far as I 
can see. is that suspicion has caused the 
witnesses unconsoiously to distort or ex- 
aggerate circumstances innocent in them- 


selves; and that it is i>ossible that the 
confessing co-accused have introduced 
the name of Sahitkhan in order to lighten 
their own responsibility. This hypo- 
thesis 1 find myself unable to regard as 
one (or which any fair basis can be 
found in the known circumstances of the 
case. 

Therefore I think the accused Sahit- 
khan should be convicted of murder. The 
appropriate sentence would be death, but 
when one Judge of this Court is not 
satisfied, though two Judges are satisfied 
of a man's guilt, Che lesser sentence of 
transportation for life may, in my opi- 
nion, be properly imposed. 

Shah, J. — This is an appeal by the 
Government of Bombay against the ac- 
quittal of Sahitkhan walad Bvhadurkhan, 
who was accused 1 in .the trial Court. 
Ho was tried along with two others by 
the Sessions Judge of Kanara with the 
aid of assessors on a charge of murder. 
The charge was that all the three accused 
murdered the deceased Maham mad khan 
on or about 2dth September 1917 at 
about 8 or 9 a. m at AlUeri in the 
jangle. 

The assessors were of opinion that all 
the accused were guilty. The learned 
Sessions Judge agreed with them as to 
accused s 2 and 3 and accordingly con- 
victel them and set^tenced them to 
transportation for life. He however felt 
himself constrained to differ from them 
as to accused 1, whom he acquitted. The 
appeal by accuseds 2 and 3 to this Court 
against their convictions was summarily 

The question in this appeal from ac- 
quittal is whether accused 1 is proved to 
he one of the murderers. The case for 
the prosecutioQ is that the relations 
between the two brothers, accused 1 and 
the deceased Mahammadkhao, were con- 
siderably strained, and that 'with a view 
to secure the peoporty of Mahammad- 
khan accused 1 arranged to obtain the 
assistance of accuseds 2 and 3 and that 
all the three murdered him on the 
morning of 25bh September 1917 while 
he was going alone on the way from 
Alkevi to Kirvatty. Mahammadkhan bad 
no wife and no ebiidren. He owned lands 
in Alkeri and was a man of means. His 
brother accused 1 had a wife and children. 
He used to work as a coolie in the Forest 
Depirtment not with regularity and he 
had no other means of livelihood. He 
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xi36d to ask Mahammadkhan to holp him; 
but the latter expected him to work ami 
•earn his livelihood and would nob holp 
him* On this account their relations 
were strained. They lived separately 
ab Alkeri. llihammadkhan did not re- 
turn to the village, and some days after 
■SSth Sopbeniher accused 1 commenced to 
meddle with the property ot his brother, 
apparonbly made no inquiry about him, 
and gave unsatisfactory and evasive 
answers about his whereabouts. He re- 
ceived a letter some time in February in 
1918, which was supposed bo have been 
written to him by his brother. Ulti- 
mately on 3 let March, the Rango Forest 
OiBcer informed the Police Sub-Inspector 
who arrived on the scene on Ist April 
when he found accuseda 2 and 3 ready to 
point out the place where the dead body 
of Mahammakhan was buried and to con- 
fess. The Sub. Inspector wrote to the 
Magistrate and Mamlatdar of Yellapur, 
who arrived on 2nd April. Accusods 2 
and 3 pointed out the place where the 
»dead body of Mahainmadkhan was buried, 
and confessed that they and accused 1 
had murdered him. All the accused were 
•arrested on 2nd April. The confessions 
of accused s 2 and 3 were recorded on 
3fd April: j^nd they adhered to the 
confessions in their statements before 
the committing Magistrate on the 25bh 
April. They retracted their confessions 
and previous statements at the trial be- 
fore the Sessions Court. The result ot 
the trial is already stated. It is not 
disputed now, and it is indisputable, 
that Mahammadkhxn was murdered: and 
it must he taken for the purpose of this 
appeal that acousods 2 and 3 were con- 
cerned in the murder. The learned 
Sessions Judge reluctantly acquitted ac- 
cused 1 as the evidence outside the con- 
fessions of the co-accused was weak as 
regards him, and as his conviction could 
not be based principally on the confes- 
sions of the co-accused. 

On a consideration of the evidence in 
the case and the confessions of the oo- 
accused. I am of opinion that the convic- 
tion of accused 1 , if at all, must rest 
principally upon the confessions of theco- 
accusoil. 1 think such a conviction would 
be neitlier legal nor jiroper. I do not 
consider it necessary to discuss in this 
appeal the value of the oonfossions of ttie 
acousel as a matter which may . he taken 
Into consideration against the co accused 


under S. 30, Evidence .\ct, I Irivo stated 
iny opinion with reasons in h'fnfu’rnr v. 
frunyaptt Kitr/lepn ( 1 ) on that p.utit. 
It will servo no useful jnirpo^^a to repeat 
the same here. I only ilesiro to state 
that the limitation laid down as to tho 
use to ho made of tho confessions of the 
accused against a co-accused is not created 
by the High Courts, hut is bused upon 
what they hold to he the true meaning 
of the provisions of tho Indian !‘Widenco 
Act and, if T ni\v rO'^uectfully add, upon 
sound sense. The rule, as 1 understand 
it. requires that before acting upon stich 
confessions the Court should insist u])on 
indep^oodenb corroboration from other 
evidence in the case in mvterial parti- 
culars, particularly as to tho identity of| 
the accuse 1. If this rulo ha applied pro-i 
perly, personally I do nob think bhabi 
tliere would he any j)ractioal ditTeronce 
in the rosult whether the rule he ac- 
cepted in the form io which I have stated 
it, or whether it is taken to be, as stated 
by Jonkios, C. J., in Kynperor v. LaliX 
Mohan ClmckerlnUty (2) that 
the Court caq only tre it a confe^^sion as lending 
assuraues to other evidence agiinst a co..\c- 
cused. 


Bub whebhor that is so or nob, I aru 
willing to take the tnilo in the form more 
favourable to the prosecution under the 
circumstances of this case, and to con- 
sider whether tho other evidence in the 
case afTcrds such independent corrobora- 
tion. I also take it that there is no rule 
as to what would constitute sutlicienbj 
independent corroboration in a pvrbicular. 
case. That must depend upon the cir-* 
Co nstances of that T desire to refer! 

however to two consiiUratioui at the. 
start: first, the evidence, which is sup- 
posed to afford iaJepondenb corrobora- 
tion, must be in itself reliable and not 
doubtful oviden*i 0 , which is treated as 
reliable in consequence of the coofes-j 
sions; otherwise it will nob be inde- 
pendent corroboration. Secon Jly, thol 
value of the confessions of the accused^ 
against a oo-aecused, when those confes- 
sions are retracted at tho trial, is very 
low, as pointed out in Yasin v. King- 
Emperor (3) and in Lalil Mohan $ case 
(2) at p. 588 {ofl.L li 38 Cal ) of tlie re. 
port. I shall now deal with the ovi. 
dance. It is urgc?d for the Crown that 

” (l; A. 1. H Ul il Ujin. 305= ;JS iToin. 15i>= il 
1. O. 07a. 

{•2) lioilj an Cal. 551=10 I. C. 0S2. 

13) iVJOi] -33 Cal. 02X 
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l\\Q follo%vin :4 circumstances aHord iu- ^ 
(IdponJcnt iuvl sulticierjt conol^oration of 
tl)e confessions of tiie co-accused in tliis 
case: 

(U tliaL accusetl 1 dissuade 1 tlio witness 
Russia from accotuijanying tlie deceased 
on tl^o morning of 'Jotli Sej)tembev 
tlion^u iho witness had agreed in the 
first instance to go witli tlie deceased 
to Duvilvop for treatment; (2) that ac- 
cused 1 was seen going svitli accuse.) s 2 
and -i tJiat iiiorning on tho same path 
iollovveii bv tho deceased a short time 
after; (li) tliat the accused was on terms 
of oniuily witli his brother and in need 
of money and had a motive in getting rid 
ol his brother; and (l) that his sub- 
seduenb conduct in dealing witli the 
property of the deceased, in failing to 
make any inquiry about him, in giving 
evasive and unsatisfactory replies and 
in receiving a letter, which must have 
been a forged letter, purporting to have 
been written by his brother, indicates a 
guilty knowledge of his brother’s murder* 
As regards the first two circumstances, 
they depend entirely upon the evidence 
of Russia. His evidence is important. 
Tlio learned Sessions Judge did not con- 
sider it safe to rely upon this evidence. 

I consider it unsafe to loly upon his 
testimony for the following reasons: — 
In tho first place he is speaking of in- 
cidcnfcs which took place nearly six 
months before ho first mentioned these 
matters lo any one and the incidents in 
themselves aro so ordinary that ho would 
nob he eNpocted to romemhor thorn. 
Secondly, he <loes nob appesir to n^e to he 
a witness who can be credited with any- 
thing like clear and reliable memory; he 
mentions his age as eight or nine when 
he is probably 25 years old. Thirdly, it 
does not appear from the record as to 
when and how this evidence came to he 
known to the investigating oflicer for the 
first time, which is a matter of importance 
under the circumstances. Listly , he 
does not appear to have asked accu- 
sed 1 for the cure which he is said to 
have promised to procure for him at the 
time of dissuading him, nor does he 
appear to have shown any concern for a 
long time after tho disappearance of 
Mahammadkhan even though, if his evi- 
dence were true, he would be clearly 
interested in knowing whether the treat- 
ment wliich he at one time wanted to 
have, bad done Mahammadkliao any 


good. I must therefore hold that the 
fir»t two circurnsranoes relied upon as 
affording an independent corroboration* 
to the confessions are not proved. 

The other circumstances relating to 
motive and conduct generally speaking 
are proved. There is reliable evidence 
that the relations of the two brothera 
were strained an<l that accused 1 
was in needy circumstances. As regards, 
the subsequent conduct, though I regard, 
the details with some suspicion, broadly 
speaking, the conduct attributed to him 
is proved. But it is easy to overrate its 
importance. It is tho conduct of a cal- 
lous and indifferent brother but not 
necessarily the conduct of a murderous 
brother. As to the letter, his conduct 
would be much the same if any enemy 
had sent him a letter of that kind or if 
any person interested in tracing the 
whereabouts of Mahammadkhan had 
written to him with o. view to see what 
use he would make of the letter. Ap- 
parently he did not use the letter in any 
way. l am not satisfied that tho circum- 
stances justify our treating the accused 
to ho a man of such intelligence as to be 
able to resort to a plan wliicb requires so- 
much forethought ani cleverness. I have 
not thought it necessary to discuss the 
evidence on this point in detail, us taking 
it at its host I am satisfied that tho evi- 
dence as to motive and con<luct alTords 
neither iudepenilent nor sulficiont cor- 
roboration to the confessions. It is in- 
dependent in the sense that it is proved 
by evidence outside the confessions but 
the facts connected with the motive and 
conduct generally would be known iu tho 
village and to the people at Kiravatty 
who knew the two brothers: and if any 
006 was ioterested in getting accuseds 2 
and 3 to mention the name of accused 1 
falsely or if for any reason accuseds 2 
and 3 were inclined to mention bis name 
falsely, this knowledge is just tho thing, 
wliich would render tho inculpation of 
accused I easy. 

It would be plausible and apparently 
credible to state that accuss^d 1 was con- 
cerned in the murder. Accuseds 2 and 3 
knew Mahammadkhan well and as they 
were the murderers, they would know 
the whole story generally: and under the*- 
circumstances the inculpation of accused 
1, even if incorrect, would be easy. It is 
because a false inculpation is easy, that 
the need for closely examining the nature 
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o! oircumstancos atTording independent 
corroboration is great. It is obvious 
that it would he insisting upon no in- 
dependent corroboration to treat matters 
of suoh common knowledge among the 
persons concerned as atl'ording that kind 
of corroboration. In tlie present case the 
evideoce as to the investigation is rather 
meagre or at any rate not full. We do 

not know as to how and when accuseds 2 
and 3 were found ready to confess. Ap- 
parently aocuscds 2 and 3 were found hy 
the Sub-Inspector reaiy to give out the 
whole story. The Range Eorest OiVicer 
says that he first heard the rumour that 
accuseds 1 and 2 and another had mur- 
dered Mahautmadkhan on the 30th March. 
Thus we do not know when and to 
whom accuseds 2 and 3 first mentioned 
the name of accused 1. and as to 
who gave the information to the 
Range forest Olficer that accuseds, 1 and 
2 and another were the murderers. Thus 
the circumstances under which the name 
ol accused I came to bo mentioned by ac- 

cuseds 2 and 3 are left in obscurity. It 

would be very unsafe to treat the facts 
proved as to motive and conduct as an 
independent corroboration. Even treat- 
ing it as aflording some corroboration. I 
up not think it is suffieienb under the 
circumstances. It is true that tlie proved 

. I ces in lire case are consistent 

with the guilt of accused 1; they may 
create a certain amount of suspicion 
against accused 1; but do not prove anv- 
thing as to his participation in the crime 
It rnay be that accused 1 was concerned 
m the murder, but that is obviously in- 
ouffioient. I have to consider whether it 
18 proved that he was so concerned I 
am of opinion that the confessions of the 
oo-acoused are not sulllciently corrobo 
rated by independent evidence and the 
conviction of accused 1 must therefore 
rent, if at all. .principally upon the con. 
loBSions of the co-accused. lam clear 
that such a conviction would not bo legal, 
and that in any event it would not be 
proper. I doubt whether the assessors 
could realise the limitation, subject to 
Which the confessions could be used 
against co-aooused. and it does not appear 
Whether the learned Sessions Judge had 
Mpiained the point to them. I am there- 
fore unable to attach that weight to their 

opinion which I would do in an ordinary 

case. ^ 

-i-he learned Sessions Judge has rightly 
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approhemlcd the rule as to th <) V'lhio of 
tlio confessions of the accnsod ngninst a 
co-accused and liai fairly applied it in 
appreciating the evidence. 1 am not con- 
cerned with his otiicr observations w li id) 
do not touch the conclusion in any way. 
liut which may liavo a lioaring upon the 
question whether the rule, whicli ho felt 
liimself liound to follow, ought to exist 
or not. There is only one jioint towliich 
I may jiroporly rofr-r. Wliile speaking 
of an appeal ngiinst acquittal, the learned 
Sessions Judge has referred to the possi- 
bility of this Court ordering a re-trial in 
order that accuseds 2 and 3 may bo oxa- 
tnine.l ns witnesses now. The learned 
Government pleader has not asked for a 
re-trial. In niy opinion there is no rea- 
son whatever to order a retrial, Tlie 
trial was valid and proper. It was open 
to the Crown, if so minded, to have se- 
cured the examination of accuseds 2 and 
3 as witnesses by asking for the separate 
tnal of accused I at the proper time, 
ihe joint trial was nob objected to; and 
t ie trial Court apparently did not think 
tliat in the inlorests of justice a separate 
tnal was necessary. I would thcroforo 
dismiss the appeal. 

Scott, C. J. — The case against the ac- 
cused is that in ccucert with llonya and 
Umya he murdered his brother Maham- 
madkhan on or about 2-Hh September 
1 j 17 about 8 or 9 in the morning in the 
forest near Alkeri in Kanara. Honya 
and Uu>ya were trie! jointly with tho ac- 
cused by the Sessions Judge of Kanara 
and two assessore. Houya and Umva 
were found guilty upon their own con- 
fesstons, but tho accused Sabitkhan was 
acquitted, and the Goxernmenb of Bom- 
hay have appealed against his acquittal. 

Ihe evidence before me is that which 
was recorded hy the Sessions Judge at the 
joint trial. It establishes tliat Maham- 
inadkhan was the owner of the most of 
tho land and houses, only eight or nine 
in number, in tho village Alkeri which is 
situated less than a mile and a half from 
Kirwatty, Kirwatty being on the main 
road from Yellapur toKalgutgy, and about 
12 miles from the latter place. The re- 
lations between Sabitkhan and Maham- 
madkhan tho deceased were very strained 
Mahammadkhan bad neither wife nor 
children, and was not disposed to support 
his brother Sahib and his family. Sabib 
consequently was obliged to work as a 
coolie in the Forest Department, and waa 
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cuut inually irDi>ortUQiDg the deceased 
for assistance vvljioh was continually re- 
fused, and although the two brothers lived 
in the same building they did not asso- 
ciate and all their intercourse was un- 
friendly. On or about of September 
1917, ohe deceased who was suffering 
from pains in his stomach decided to 
Ro to Kalgutgy for treatment and re- 
quested a neighbour named Bussia in the 
presence of another inhabitant of Alkeri 
named Day Munna to accompany him, as 
Bussia was also suHaring from paius in 
the stomacli. On the 2oth September the 
deceased left Alkeri in the morning alone. 
At all events, he was never seen after 
that time at Alkeri. Ho had left a bin of 
rice in front of his house upon which 
he had asked a neighbour Day Munna to 
keep an eye, sayiug he would be back in 
a few days. About a fortnight after his 
departure the accused began to make free 
with the grain. When Day Munna asked 
him what he was doing with the rice, 
Sabit asked what business it was of 
his. 

According bo witness Juncu, Sabit s\u\ 
when asked that Mahammadkhan would 
not be hack soon and on several occasions 
gave rice from the bin to Honya and 
Uniya, the convicts ut the first trial, 
Tliree months after the Ganesli Chaturthi. 
the accused told Boojang, a shopkeeper of 
Kirwatty, tluit Mahammadkhan bad gone 
for medical treatTuent to Miraj, He began 
after tbo crops had been got in to ask the 
tenants of Mahammadkhan to pay their 
vents to l^im. Four months after the 
clepartui'^ « ' ' 'idiart^jujulkhin. namelv, 

uu II /aiu.ivy 19i^^ tUo Hanger tl^e 
forest, having heard that Sabit was try- 
ing to collect the rents of Mahammadkhan, 
sent for him and asked him if he had 
heard from Mahammadkhan and wliat 
had become of him. He replied that 
Mahammadkhan had gone to Miraj and 
that DO letter had come. Later in Febru- 
ary at Kirwatty when Postmaster Wycunt 
delivered him a letter in the presence of 
Anant, a shopkeeper, Sabit tore it open 
and asked Anant to read it to him. Both 
Anant and Wycunt depose to the contents 
of the letter Tlieir versions are not 
verbally identical, but are to the same 
edect. The letter which was unsigned 
and undated purported to cotno from 
Mahammadkhan from Bolgaum, and stated 
that he was getting better and proposed 
to go to Miraj, It directed Sabit to col- 


lect the rents and pay the assessment and 
said that if Mahammadkhan wanted 
money be would let Sabit know, The 
letter was returned to Sabit. 

Three of the witnesses who lived at 
Alkeri deposed to Sabit demanding rent 
from them and stating that he had 
a letter from Mahammadkhan, At the 
end of March the convicts Honya and 
Umya disclosed a spot in the forest bet- 
ween Alkeri and Kirwatty in which the 
remains of Mahammadkhan were buried. 
It was found tliat his ribs had been 
broken. Bussia of Alkeri, who has already 
been mentioned in connexion with 
Maharamadkhan*3 proposed journey to 
Kalgutgy, stated that he had been persu- 
aded by Sabit not to go with Mahammad- 
khau, and that on the day following, i. e. 
the 25th September, he had, w’hile driving 
cattle towards Kirwatty near the village 
Tank, seen Sabit together with the two 
other accused taking the path from Alkeri 
to Kirwatty, and half an hour later had 
seen Mahammadkhan take the same path. 
The muster roll kept by the Forest Officer 
shows that Sahib was absent from his 
work on 25th and following days of 
September. The learned Judge says he 
lias no reason to disbelieve Bussia, but 
he iloubts if Bussia could romenaber ex- 
actly the day on which he saw Sabit and 
the two convicts go along that path 
because there was no impressive con- 
comitant circumstance. There is no doubt 
that Mabanunadkban never went to 
Belgaum and never reached Kalgutgy 
and that the letter opened by Sabit in 
Kirwatty is a fal:^Gilocument which might 
explain the ahsouco of Mahauuuadkhan 
and justifiy Sabit's attempts to collect bis 
rents. If there were no other evidence 
in the case, and if the evidence of Bussia 
were discarded, it seems to me there 
would still be a strong case of suspicion 
against Sabit as being concerned in the 
murder of Mahammadkhan. 

The Sessions Judge, however had 
before him not merely this eyidonco, 
but also the detailed confessions of 
Honya and Umya (who had reasons for 
dislikiug Mahammadkhan), who state 
that Sabit participated with them in the 
murder of Mahammadkhan and engaged 
their services on a promise of payment in 
gr»iin, and that the body was buriei with 
a spade provided by Sabit, the spade which 
was found in Sabit’s house after the con- 
fession, These confessions must be taken 
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into consideration against Sabit according 
to tbe provisions of S. 30, Evidence Act. 
But the learned Judge seems to have 
been afdioted by a certain paralysis 
of his judicial faculty owing to a per- 
usal of reported cases which lay down 
that a man should not be convicted 
upon the uncorroborated confession of his 
co-accused, and reading tliese cases in 
conjunction with an observation occur- 
ring in the judgment of tlie Calcutta 
High Court in the case of Kmperor v. 
Lain Mohan Ckuckcrhuttij (2), to tlio 
elToct ttiat 

‘■the Court can oQly treat a confession as land- 
ing assurance to the other evidence aaainst a 
co-nccused,” 

he considers himself unable to make uso 
of the confessions at all, because there is 
not a perfect enough case against the ac- 
cused without them, altliough as ho states 
he has no doubt whatever that the ac- 
cused committed tbe murder. He puts 
it thus: ’ 

that the other evidence 
should support the confosilous. It U the confes- 

wWcl, support the other evidence, 
which must aflord a basis broad enough and firm 

h*' ‘i® * conviction if the superstruc- 

turo be stoiiiiod by some advoutilious and sub- 
sidiary prop. such as the confessions.” 

The learned Judge in the above quota- 
Lain Mohan's case (2) has 
concludiog words: 

1 f illuslrato rny meaning, in the view 
1 tal:o, a conviction Oil the confo^^Mon of a ci- 
accuBcd alone would be bad In law.’* 

The rule which the loarnel Judge con- 
ceives to be binding on him is aflirmol bv 

Jackson. J.m v. Chumler Bhultd. 

charjee (4) in this form, 
tluii when, as against any Bujh perRr>n, there 
is evidence tending 10 bin couvictim, the truth 
or eompletonaas of this evidouce boing the m.itter 
nquostlon. the oircnmstance of each person bo- 
hig impUcated by tbe confession of one of those 

who »ro ^Ing jointly tried with him should bo 

takeu into coosicJeratlon as hearing upon tbo 
truth OP suSicieQcy of such evidence.*’ 

It i\i also aIHrmed in the juJgments of 
Jackson and McDonell. JJ., only out of 
tbe Full Bench of five Judges in Empresn 
V. Ashootosk Chiickerbutty (5). where the 
third question referred was* 

''Whothor such a confeBoion made by one such 
person may bo used as the basis of proof of tbo 
offence charged as against tbo other, aud If cor- 
roborated, ina^ fiueuin a conviction- or whether 
H is necessary, in order to su^tiin a conviction, 
w use such confession ouly as itself corrobonv- 
tlvo of other indepondont ovidonce.’* 

The answer of the Chief Justice to this 
question was: 

U) 11875 1 at W. K. Or. 4a. 

(5) L18791 4 Oil. 483 (F. B.), 


**[f lh<* oonfosslon in c>rr donib'd bv olbi'r 
ovijoocc, I do not tliiulc it ln'irtMr^ wlutDi* r, in 
proving tho iiiso at Iho trial, tbo ronb soon y»ri'- 
Otdos tho other ovidoiii‘i‘, <ir tlio ollaT I'vbienro 
prccodo?4 the confession, 'riio rourso of in 

each ra^e is a qiioUlon of convoiii<‘ncf' for tbo 
prosecution: an i thov have a ri 'lit to briii*^ for- 
ward tho ovidonco in any order thev inav think 
fit/* 

This question has not, so far as I am 
aware, liooii considorod iu any Jioinhuy 
case. Tlie passaf 4 o from tho juth’inonl in 
Tjahl MoUons caso (2) is only <iuotofl hy 
Shah, J., in Emperor v. (/(iu{ptpa Kar. 
tiepa (l) in support of tlie conclusion 
that uo inattor wliich can he taken into 
consideration only under S. oO, if there 
is no evidence other than ^iich matter, 
can form the basis of a legal conviction, 
I propose to tike tho judgment of Gartli, 
C. J,, in Eynprc'is v. Ashoolosh Chucker. 
butty {b) as a correct abatonient of the 
law: it gives oO’eob without qualification 
to the words of S. 30 that 

the Court may take ioto consideralioo euch 
coofossiOQ as against such other persoo as well 
as against the persou who makes such coofes- 
SIOD* 

The question hero is not as in F.mpcror 
V. Ganrjapa Kunlepa (1), whether the 
Court may convict solely on tlio confes- 
sson of a co-accused. The Sessions Judge 
has not done so, nor have either of the 
High Court Judges whose ditVerence has 
led to this reference. The question is 
rather one of appreciation of evidence. I 
nave to consider whether on the facts 
established tliore is corroboration of the 
story of the confessiii’ co accused so far 
as it afJects Sabit. I will only inaketliis 
further remark with regard to Kvipcor 
dinujap.i K.n:U'p,, ( 1 ) that T think 
Macleod, J., went too far when ho said 
in that case (p. 176 of I . L. 11. 38 Bom.) 

c-’Dfessioi, of a CO accused slaads on 
quite a different footing to the testimony of an 
accomplice, which tho Evidence Act treats as 
having a -higher probative value than similar 
evidence has according to English Law,” 

I think it will bo apparent to any one 
who peruses the judgment of Lord Read- 
ing, L. C. .1.. in Rex v. Baskerville (6), 
that except in regard to corroboration of 
an aocoroplico by accomplice evidence 
there is no difTerenca between the law 
iu England and tbe law in India. 

As regvrds the confessionsof oo-acoused 
the Indian law has no counterpart in 
England but it seems to me that for tho 
purpose of admissibility such confessions 
stand on the saino footing as accomjiHce 

(0) lim] 80 L. J. K. B. -23. 
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evidence and that blieir weight must de- 
pend on the circumstances of each case. 
1 propose therefore to apply to the 
question of corroboration of the confes- 
sions tho same rules as are ap])li. 
cable to the corroboration of accom- 
plice evidence. In 1-lex v. Baskerville (6), 
a criiiDual appeal heard by a Court of 
tivG Judges specially constituted to lay 
down rules for future guidance, it was 
said 

‘there are prot)ositions of law applicable to cor- 
roborutiori \sbich are beyoud coulroversy. For 
c^ainj lo ‘confiriuauon does uot meao that there 
fhoulU be indepcudtrnt evidcoce of that which 
tho ucconiphce relates or bis testimony \vo?ild be 
uuneccs^ary* iie^j v. Mullins <7). Indeed if it 
were re(|uired that tho nccoinplico should bo 
confirmed in every detail of tho crime his evi- 
dence would not bo essoDtial to tho case it would 
be morcly coufinuatory of other and iodepen* 
dent testimony." 

In tho same case it was hold that 

“evidence in corroboration must ba iodepeu* 
dcut testirtiuny wbicb aHccts ibe accused by 
connectiug or tending to cennect him with the 
crime, lu other words ii must be evideuce which 
iiiipliontcs bifu^that is which contirms in some 
material particular □«jt OLly the evidence that 
the crime lim been committed but also that the 
prisoner committed it.“ “The corroboration netd 
Dot bo direct evidence that the accused com- 
mitti.d the ennie; it is satUeient if it is merely 
circumsiantiul cvideoee of h:s connexion with 
the crimu. A good iu^iauce ol this indirect evi- 
dence being lioj V. JJirketl (bj." 

A good Indian illustration of circumstan- 
tial evidence corroborative of the confes- 
sions of coaccusod is to be found in the 
judgiiit of rhear, J., in the Queen y, Naga 
(9j. Does then tho testimony independent 
of the confessions allect tlio accused by cun- 
neotiiig or tending to connect him with 
the crime? I start with tho fact that 
Mahamiuadkluiu was murdered and buried 
in the lorest witliin a mile of his house. 
Evidence that when that man has been 
murdered and buried within a mile of, 
his house his brother and his enemy see- 
king to prolib by h.s disappearance tells 
a false story as to his whereaboiusaflirai- 
ing hirn to have gone to Mi raj a town 
distant 300 miles or more for medical 
treatment tends to connect the brother 
with tho crime. So does evidence that 
the brother with has been seen on seve- 
ral occasions giving grain to the confessed 
murderers to whom he had na ostensible 
reasen to be charitable. So does evidence 
that when trying to collect rents due to 
’ (’ 7M u Jx ro' ~6~5M. ’ ” 

(8) lisao] 8 Car. A P. 732, 

(0) 11616] 23 Vv. R. Cr. 24. 


the murdered man he calls tho tenants 
and tells them a false story that he ha«i 
received a letter of authority from his 
brother. 

No Judge who has considered the evi- 
dence has expressed a doubt as to the cre- 
dibility of the witnesses who depose to 
those events. But the trial Judge and 
Shall. J.. are notsatisBed that Bussia can 
remember the day when he saw Maham- 
madklian leave preceded by Sabit, 
Honya and Umya. Shah, J., also appears 
to have doubted the story of the letter 
received in Kirwatty. I do not share 
these doubts, for the date of Maham- 
madkban's departure from his village on 
the day after the Vansha would be 
known to all the residents, and I sea no 
reason to doubt the truth of the story 
told by Wycunt and Anant about tho 
letter: it is entirely consistent with the 
other evidence of the false story spread 
by Sabit that ^bis brother had gone to 
Miraj for treatment although we do not 
know by what agency Sabit got the 
letter written and sent to Kirwatty. 1 
concur in the conclusion arrived at by 
Heaton, J. I find the accused guilty of 
the murder of Mahamrnadkhan anil sen- 
tence him to transportation for lifdi 

o.p./R K. Appeal allowed. 
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Heaton and^Shah, JJ. 

Byramjt 'Pudnmji — Accused — Appli- 
cant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. 38 of 1919 
Decided on 3rd April 1919, against con- 
viction and sentence passed by Dist. 
Magt. Poona, 

Canlonment Code (1912), R. 97 — Scope — 
Option to determine question whether build- 
ing it dangerous is with authority and not 
owner. 

Tbo optioa ^ven hy B. 97 of tbo Cantonmeot 
Code of deciding when any bnildiog I9 in a 
ruinous condition or in any svay dangerons to tbc 
occupier, whether tbo owner eball be required to 
remove the same or bo required to oause repairs 
to be made, is an option given to tho Cantonment 
authority and not to the owner of the building. 

tP 178 0 1, 21 

Velinkar, Payne & Co and P. Banter — 
for Applicant. 

S. S. Patkar~fov tho Crown. 

Heaton. J.— The only point as to 
which it is necessary for us to express an 
opinion is the meaning of R, 97, Canton- 
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menb Code of 1912. R. 97, runs as fol- 
lows: 

“Wbero any buildiog, wall or structure or 
anything affixed thereto or any bank or tree, is 
in the opinion of the Cantonment avithority, in a 
ruinoue state or in any way dangerous either in 
the case of an occupied building, to the occupier 
■or to the public the Oantonmoot authority may 
by notice in writ) ug require the owner or occupier 
thereof forthwith either to remove the same or 
to cause suca repairs to be made as it may think 
necessary for tho safety of the occupier or of the 
publio, etc." 

The poinb arises in this way: The 
Cantonment authority sent a notice under 
this section to the applicant to remove a 
building, and the applicant says that the 
notice was nob a legal notice because 
under the section it had to be a notice to 
him he argues, either to remove or to 
cause repairs to be made. So we have to 
choose between two alternative meanings 
of these words. Do tho words describe 
the notice and must the notice always be 
in the alternative either to remove or to 
repair the choice lying with the owner; 
or do the words describe a'power given 
to the Ciobonmenb authority; who may 
choose whether the notice shall be to 
remove or shall be to make repairs ? I 
hold that the latter is the true interpreta- 
tion. 1 do so because firstly. I think that 
tlio words themselves apart altogether 
from any extraneous considerations mean 
this. And secondly if we take extraneous 
matter into account they seam to mo to 
lead to tho same conclusion. I gather 
^ab the meaning of the framers of this 
Oode was to give the choice not to the 
owner but to the Cantonment authority, 
lx tho fraxnors of tho Co^o had in viow 
tho intorests of tho public the require^ 
moots of safety an l of sanitation it seems 
to mo that it inevitably follows that the 
mtention was to givo the power to the 
Oaotonment authority and not to leave 
the ohoice to tho owner of tho property, 
I think therefore that tho Magistrate’s 
order was correct and that tho rulo should 
be (lisotiargod. 

Shah, J.“I agree, I desire to add that 
eb one stage of the argument I was im- 
pressed with the contention urged by 
Mr,^ Volinkar that under the rule an 
option of removing the building or of 
effecting tho repairs which may be spocU 
ned by tho Cantonment authority should 
be givoQ in every notice to the owner. 
Bab on a further coDsideration, 1 feel 
that tho argument is more plans. 
Ibla than sound and that the words of 
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tho section convoy tho mojining Unit tliOi 
option is given to tho Cantonment 
authority of doeiiiing, wlion any htiiMing* 
IS in a ruinods state or in any way| 
dangorous to tho occaj>i«n\ whetlior flic 
owner shall ho re.|iiire<l to remove thej 
same or wlietliev ho shall ho rejuirod' 
to cause su^h repiirs as may ho neces- 
sary for tlio safety of the occupier 
or the public, ft is aUo clear I hat if 
due regard is liad to the ohjoct and fche^ 
scopo of this rule that is tlie ioterpreta. 
tion which ought to ho accopte<l. [ am 
unable to see any force in tlie suggestion 
made on behalf of tlio accused fcliafc if it 
waro intended that tlie option was not to 
be given to the owner in ever y notice 
given under this rnlc, the espro'^fi’on: 

the owner or occupier thereof f.)rthwlth 
either to remove tho same or to ciu*-o su<*h n>puir 9 
to bo m:uic as it mav think noccH>.iry for tho 
safety cf the occupier.*' 

Would unt bo appropriate. I think that 
if the framers of the Cole intoodod to 
give to the Cantonment authority the 
power of deciding whether under certain 
circumstances the building should ho 
removed or whetlier it should be repaired 
in a particular manner tho expression 
used would be appropriate. 

G.vJr.K. Ru^e discharged . 
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Mact,eod and Pratt, JJ. 

Empero r 
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Dhondijn bin Dndi/fi — Aceuaefi. 

Criminal Ref. No. 18 of 1919. Decided 
on 7th May 1919, made by Diab. Magis- 
trate. Relgaum. 

(9 of 1890). S#. 126 ftnd 
130 — Olfenc« under S 130 read with S. 126 
c»n be summartly tried by Megietrete. 

Wneo a person is prosecuted under S. 130, road 
with S. 126 (a) tho otJence is not one triable 
exclusively by a Court of Session; a Magistrate 
has junsdiotion to try It. and to try it summarily. 

fb) Railways Act (9 of 1S90), Ss 1 26 and ^3^0 
—Exemption to minor under Ss 82 and 83 
Pensl Code, is not applicable in offence under 
S 130 though it is under Ss, 126 to 129-^ 
Penal Code (1860), Ss. 82 and 83, 

Beciioo 130, H^ilwa^s Act, enacts an offence 
distiQct from tbe ofTences in 8s. 12C to 120 of the 
Act. A minor who Is entitled to tho hooeflt of 
8. 82 or S- 83, I. P. O., does not commit an offence 
when ho is guilty of any of the acts or omissions 
referred to in Ss, 120 to 120, Railways Act. It is 
8. 130 of the iatter Act which, by excluding the 
operation of those exceptions, creates the offence, 

IP 174 O 11 

Judgmeiit, — This ia a report by the 
Diatrict Magistrate of Belgaum, under 
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S. 438, Criminal Procedure Cede, of the 
case of the accused Dhondya bin Dudya, a 
boy aged nine years, who has been 
convicted by the Gantonmenb Magistrate 
of Belgaum after a summary trial of 
an offence under S. 130, Railways Act 
of 1890. 

The District Magistrate considers that 
as the act which the boy committed, viz. 
putting a nail on a railway line, amounted 
to an offence under S. 126 (a). Railways 
Act, the case was triable only by a Court 
of Session. We think ibcloar that S. 130 
enacts an offencedistinct from the offences 
in Ss. 120 to 129. A minor who is entitled 
Jto the benefit of S. 82 or S. 83, I. 1*. C., 
;doos not commit an oil'ence \%hen he is 
guilty of any of the acts of omissions re- 
feireil to in Ss. 120 to 129. It is S. 130 
which, by excluding the operation of 
these exceptions, creates the offence. No 
doubt if the accused lias been charged 
with an offence under S. 12G (a) tlio ?*ragis- 
trabo should have committed the case to 
the Court of Session and loft the accused 
to establish his defence under S. 83, I. P. 
C. But the accused was not prosecuted 
under S. 126 (a). The summary register 
shows - that he was prosecuted, under 
S. 130 read with S.126 (a), Railways Act. 
The prosecution therefore ooDceded tliat 
though the accused had committed the 
;act described in S. 126 (a), he had not 
attained sufficient maturity of understan- 
|diogto judge the nature and consequences 
jof his conduct and elected to proceed 
jUnder S. 130. The olTence with which 
the accused was charged was therefore 
under S. 130, and this offence the 
Magistrate had jurisdiction to try 
Sch. 2, Criminal P. C. and to try summ« 
arily, S, 260, Criminal P. 0. There is 
therefore no occasion for our inter- 
ference and we direct the record and 
'Proceedings to be returned to the 
Magistrate. 

G.P. /r.k. Order acordingly . 
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Heaton and Hayward, JJ. 

Vithal Bhimrao Kulkarni^ Applicant, 
In re. 

Criminal Appln. for Revn. No. 213 of 
1918, Decided on 15th October 1918, 
from order of Magistrate, First Class, 
Bijapur. 

CrninalP. C. (1898), 5. ISS^Decree^hoIder 
obtaining t&nciton to prosectilo judgmont-' 
debtor’* witne*** for perjury — Decree tran*- 
ferred before protecuton — Transferee is 
entitled to prosecute. 

Where a decree-'holder obtained sanction to pro* 
s^cute one of the judi^ment^debtor’s witnesses for 
perjury but before starting the prosecution trans- 
forred the decree to another: 

Held: that the lr«iusfcrce of the decree was 
cntitlud to prosecute the xvitnefis under the sanc' 
tioD obtained by the decrec^holdor. (P 175 O 1 j 

H. B. Guma&te — for Applicant. 

K. H. Kelkai — for Opponent. 

Hayward, J. — A man called Shidappa 
sued a man called Annaji and another for 
debt. Annaji pleaded part payment and 
the man called Vithal swore to it. Shid- 
appa got a decree in which it held 
there was nc part payment. He also 
obtained sanction to prosecute the man 
Vithal for perjury, which was granted by 
the Subordinate Judge. Sbidappa then 
transferred his decree to one Tammaji, 
who proceeded to prosecute Vithal for 
perjury before the First Class Magistrate. 
Vithal has objected to this prosecution 
on two grounds. The first ground is that 
there wasnodocument of sanction beyond 
the order itself passed by the Subordinate 
Judge, and it was urged that a separate 
formal document was* necessary as des- 
cribed in the case of Queen-Empress v. 
Raohappa (l). But it does not seem to 
me that it was ever intended in that ease 
to lay down that a prosecution would be 
illegal in default of any such formal docu- 
ment and resting merely upon the actual 
order of the Subordinate Judge. There 
is no sneh express requirement in the 
law. All that is required is that there 
should be a sanction of the Subordinate 
Judge under S. 195, Criminal F. C.. But 
the matter in any case is, in my opinion, 
of no substantial importance as the irre- 
gularity, if any, would have been covered 
by S. 537, Criminal P. C., 

^he second objection has been that the 
sanction was granted to Shidappa and 
wa^ not granted to Tammaji and that 
therefore, the prosecution should not 
nrooeed. There. -, it is true, certain 
■ (1) U809] 18 Bom.m . 
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remarkg, as to the necessity of formal 
transfer by the grantee of such sanction 
in order to make it proper to proceed 
with the prosecution, in the oases of 
Jogendra Nath Mookerjee v. Sorai 
Chandra Banerjee (2) and Kali Kinkar 
Sett V. Nritya Gopal Roy (S), but it 
seems to me that the remarks there were 
intended really to refer to the proper 
exercise of the discretion of the sanction- 
ing authority.. If they were intended to 
lay down anything more than that, then 
it would be my duty to record my 
respectful dissent, for there is no s]iecihc 
provision requiring that the prosecutor 
should btf specified in S. 195, Criminal 
V. C., It seems to me tliat in all tlieso 
cases tlie substantial question is not 
Iwhother a particular person ought lo lie 
'allowed to prosecute, as in'licitetl in hi re 
'tChalUoyint (Oand hire Mnwjec hihttlnr 
b'jj, l.nt whether the bur .against the 
|proseciition of the- particular person 
.ohargo-1 with having broken thelaw ought 
to he romove«l. In this ease no particular 
reason has boon shown wliy the alleged 
law-breaker, Vithal should not he prose- 
cuted for having, as alleged, jierjured him- 
self in the Court of the Subordinate Judge. 

It seomstome, therefore that this applica- 
tion ouglit to be rejected, no suJIiciont 
reason having been shown why the 
prosecution of Vithal should bo prevented 
by this Court. 

Heaton, J. — I concur. 

Wo know that this man Vithal ought 
to he prosecuted because tho Subordinato 
Judge ma-lo an order to that effect. A 
certified copy of thie order was obtained 
by Tammaji. who presented a complaint 
to the Magistrate. Thereupon no doubt 
tho Magistrate was empowered to con- 
sider, and could rightly consider, whether 
ho would accept tho complaint at the 
hands of Tammaji. Tho Magistrate has 
considered this and ho has accepted the 
complaint at tho hands of Tammaji and I 
do not think in the circumstances there 
is any occasion for us to intorfero. 

O.r./lt.K- Rule discharged , 
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Heaton and Hayward, J.I. 
Shivbai Dahya Swami— Defendant — 
Appellant. 


V. 


Yeshu Cheoo Nayakin — Plaintiff — Res- 
pondent. 

Second Appeal No. 115 of 1917, Deci 
ded on 23rd July 1918, against decision 
of Dist. Judge, Ratnagiri, in Appeal No 
424 of 1915. 

Civil P. C. (1908), S. 47. 144 and 151— 
Ex parte decree set aside~Sale in execution 
of decree can be set eside-AppUcation to 
aside sale is governed by Art 181 and 


.. , . a 401 ona 

time runs from date on which rx parte decree 
is set aside — LI mi to tic n Act (i908J. An, 181 
JM.diiulT --bt liiK'.l .111 t-.\ ['jtrto 
tlic dofotidaiit :i-:d tiiy iat! 
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(‘J) LlOOM 32 Cal. 351. 

(3) L10051 32 Cal 402. 

t4) 118821 12 \Iacl. 47= 2Weir 104. 

(6) llOOOl 8 Bom. L. R 82. 
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Iltll: {i) iU.ii ih.) c.x n.u to d.cit-e bavins 
b^-cii sot nrdde, the salo svhich w held in cxocu- 
tio.j of thut decree ou«bt itsi If to ba s i ... 

bemg no Ic.igcr based on any solid fom.datiou- 
(2> that tlic application to sut a^ido the «ialA 
coiili be treated as one under S. 17 . or S i i.i 

Ut. 181, Sch. 1 f-’*'!!. Act. and that liinitH- 

tion began to run from tbe date on which the 
ex parte decree was set aside. [I> i7g C 1 e 1 

Nilkanth Almnram — for .\ppellaat 
P. B. Shingne— for Respondent 
Hayward. J.— The plaintitf Yasu got 
an ex parto decree for Rs. 86 against the 
defendant Shivbai in 190G. Shivbai’s 
house was sold in execution of that de- 
cree in 1910, but she succeeded in sub' 
sequently getting tho ex parte decree sot 
aside and in having the case retried. The 
plaintiff Yesu succoe led in the retrial in 
obtaining a decree against tho defendant 
Shivbai for a sum of Rs. 87 in 1914 But 
Shivbai then applied to have the previous 
sale of tho house in execution set aside 
That application was granted by the 
Court of first instance, but was rejected 
by the Court ol first appeal, which ap. 
pears to have treated tho application as 
one under S. 17. Civil R. C. Shivbai has 
accordingly come to get that decision sot 
aside in second appeal. 

Tho substantial point argued has been 
whether in tho circumstances stated the 
previous sale of tho house in execution 
^g^ould bo set aside, and reliance has been 
^^>lacod for the finding on tho negative upon 
the case of Shivlal v. Shaml/huprasad (1) 

(1) [1906} 22 Bom. 496. ' 
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Hut it has been replied to that argument 
that that case referred particularly to the 
eqnitiesarising in favour of a third party 
being a bona 6ile purchaser for value 
without notice at the court sale. Itseems 
to me that there is force in this argu- 
ment, particularly in view of the re- 
marks of the Privy Council in the case 
of Zainxdabdin Khan v. Muhammad A^~ 

Uar AH Khan (2), in which their Lord- 
ships of the Privy Council pointed out at 
172 that 

th'irc is a groat di.stiactioD b»t\ffoen tho decree- 
liolder.s who cams in and purchased under their 
own decree, which was afterwards reversed on 
appeal, and tfie bona fide purchasers who came 
ill and brought at the sale in execution of tho 
decree to whi.h they were no parties, and at a 
time when that decree was a valid decree, and 
when tho order for tho sale was a valid order.” 

That distinction has recently been 
again referred to in the case of Set Umed. 
mat V. Srinath Ray (3). It seems to me 
therefore upon the equities and upon the 
autliorities that the previous sale of the 
house in execution under the previous 
decree which had been set aside ought it- 
self to bo sot aside, as being no longer 
based on any solid foundation. 

There was also some argument as to 
the particular rule under which such an 
order could ho made. It seems to me 
jthab tho order must he held to he made, 
as decided without subsequent objection 
by tlie 6rst appeal Court, under S. 47, 

Civil P. C., and if any further authority 
for such an order should be required then 
it seems to me that a reference could he 
made either to S. 144 or S. 151, Civil 
P. 0. It has been urged that the former 
section does nob cover a case in which 
an ox parte decree has been set aside. 

Bub it seems to me that the words used 
are sufficiently wide to cover even such a 
case, though the use of the word “varied" 
or "reversed" and the reference to the 
Court of first instance’ vvould appear on 
first sight to have had primarily in 
▼iew proceedings in appeal. Bub how- 
ever that may be, the case would, in 
my opinion, undoubtedly be covered by 
S. 151. Civil P. C. There can, in mv 
be no real doubt in such a case 
166=15 i. A. 12=5 Sar. 
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as to there being a second appeal, because 
the proceedings were, as already stated, 
under S. 47 to which it has merely be- 
come necessary by reference to apply the 
provisions of S. 144 or S 151. Civil P. C. 
It was also suggested that the applica- 
tion ought to be regarded as time-barred 
under Art. 166 of the Schedule to the 
Limitation Act : But that article ap. 
pears to be hardy applicable to the facts 
of this particular case. The cause of ac- 
tion accrued upon setting aside the ex 
parte decree in 1914 and taking that as 
the date from which limitation ran, the 
application would clearly be witliin time 
under the provisions of Art. 181 of the 
Schedule to the Limitation Act. We 
ought therefoi'e in my opinion, to set 
aside the order of the first appeal Court 
and to direct that the previous sale of 
the bouse in execution should be set 
aside, but subject in all the circum- 
stances to this condition that Shivbai 
pays up the amount now due from her 
under the second decree within three 
months of the decision of this second ap- 
peal. Bach party to bear bis own costs 
throughout. 


o_pijiion, 
(21 ti8881 


10 All. 
129 (P. O.). 

(3) L1900] 27 Cal. 810. 


Heaton, J. — I have very little to add 
to tho judgment just delivered. I wouid 
however add this. We have liere a case 
of a wrong which has been done to the 
applicant, because her property was sold 
under an ex parte decree wrongly ob- 
tained. She was ignorant of the decree 
and even of the sale which thereafter 
took place under it and therefore was 
unable within the period allowed by 
limitation to get the sale set aside by the 
ordinary application, which must bo made 
within one month. And if she is to get 
it set aside at all, it can only be either 
by suit or by an application of another 
kind. It has been decided by the Dis- 
trict Court, and against this decision 
there was no appeal, that this application 
should be treated as one under S. 47. We 
are therefore only concerned with the 
question whether the Court has the power 
to set aside the sale. That question my 
learne-l brother has dealt with and I 
agree to the order proposed. 

Order set aside. 


G.p./B.K. 


